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I, THE TRADITIONAL DOCTRINE 


| OOKING at administrative law through the distorting lenses of a 
conceptualist theory of the Constitution one has difficulty in ad- 
mitting that the administrative function has developed into a co- 

ordinate fourth branch of the government which must be controlled di- 

rectly by the Constitution and not by the “sterile refinements unrelated 

to affairs," by which the courts have connected verbally the exercise of 
the executive, judicial, and legislative functions with the constitutional 
text. It is only through such a direct confrontation of the problems of ad- 
ministrative law with the language and spirit of the Constitution that the 
administrative agencies can be made subject to the constitutional limita- 
tions upon which our system of government is founded, without losing the 
ability to fulfill their regulatory functions.’ It is only through such an ap- 
proach that administrative needs and constitutional abstractions can be 
built into a synthesis of concepts and principles, which will do for adminis- 
trative law what the great decisions of Chief Justice Marshall’s Supreme 

Court have done for the three traditional branches of the government. 

In a preceding paper,’ the writer has endeavored to find in the adminis- 
* Visiting Associate Professor in Political Science, the University of Chicago. 
* Mr. Justice Frankfurter, concurring, in Graves v. New York ex rel. O’Keefe, 306 U.S. 


466, 488 (1939). Cf., also, what Lord Brice, The American Commonwealth 375 (1912), has to 
say about the same ‘problem. 


? To the general aspects of this problem see McIlwain, The Fundamental Law behind the 
Constitution of the United States, in The Constitution Reconsidered 14 (1938); with respect to 
administrative law see Berle, The Expansion of American Administrative Law, 30 Harv. L. 
Rev. 430 (1917). 

3 Implied Regulatory Powers in Administrative Law, 28 Iowa L. Rev. 575 (1943). In sup- 
port of the general doctrine of implied powers in administrative law, United States v. Bailey, 


gt 
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trative function itself a positive standard for determining the content of 
powers of administrative agencies. Following the same approach, he will 
search in the present paper for a negative standard by which the scope of 
regulatory powers in administrative law can be delimited. 

Here again, the discrepancy between political philosophy and legal the- 
ory on the one hand, and the actual solution of concrete problems by the 
courts on the other, is characteristic of the traditional point of view. We 
have seen in the paper referred to how the traditional doctrine, unwilling 
to admit that an administrative agency can have powers not expressly 
delegated but implied, can nevertheless not fail to realize that administra- 
tive agencies actually perform functions of this kind, and tries to recon- 
cile theory and facts by a series of legalistic distinctions and conceptualist 
doctrines.* 

With respect to the problem of implied limitations on regulatory pow- 
ers the situation is somewhat similar. On the constitutional level, the 
reasoning takes as its point of departure the doctrine of the separation of 
powers and the principle that delegated powers cannot be delegated, and 
arrives at the conclusion that the legislature cannot delegate rule-making 
powers to administrative agencies. In the face of the obvious fact that such 
powers are actually delegated with the approval of the courts, the prin- 
ciple is interpreted so as to refer only to delegation unlimited as to subject 
matter and regulatory policy. Since, however, the absence of a defined 
subject matter would amount to a blanket delegation, nothing short of 
the surrender of the law-making function altogether could be considered 
unconstitutional. The practical importance of this requirement is, there- 
fore, extremely limited; it was found lacking only once, in Schechter v. 
United States. The requirement of a defined policy in the form of a legis- 
lative standard has become practically obsolete since standards of ex- 
treme vagueness have been considered to meet the constitutional require- 
ment.® Hence, Elihu Root’s much quoted statement of 1916 holds even 


9 Pet. (U.S.) 238 (1835), and Caha v. United States, 152 U.S. 211, 218 (1894) may be quoted 
in addition to to the decisions quoted in that paper. The idea that the power to interpret is im- 
plied in the power to administer is also clearly expressed in United States ex rel. Hall v. Payne, 
254 U.S. 343 (1920): “He [the Secretary of Labor] could not administer or apply the Act with- 
out construing it, and its construction involved the exercise of judgment and discretion”’; cf. 
also Marbury v. Maddison, cern ree “Those who apply the rule to par- 
ticular cases, must of necessity expound and interpret that rule.” 


4 Loc. cit. 588 et seq. 
5 a95 U.S. 495, especially at 551 (1935). 


6 See, for instance, United States v. Rock Royal Cooperative, 307 U.S. 533, 574 eee), end 
Mr. Justice Roberts’ dissenting opinion at 603; State ex rel. Wisconsin Inspection Bureau v. 
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more true today: “Before these agencies the old doctrine prohibiting the 
delegation of legislative power has virtually retired from the field and giv- 
en up the fight.”” 

Another and seemingly more effective method of limiting the regula- 
tory powers of administrative agencies is the extension of judicial review 
under the due process clause. Yet judicial review, conceived as trial de 
novo, does not solve the problem of limiting the administrative function 
but rather eliminates it by doing away with the coordinate function alto- 
gether. Proposals for reform such. as the Walter-Logan Bill and its planned 
successors are therefore widely recognized not as a contribution to the so- 
lution of the problem with which we are here concerned, but as an attempt 
to destroy the very conditions under which the problem could arise at all. 

On the statutory level, the traditional canons of interpretation are ap- 
plied to the language of the statute in order to ascertain whether the ad- 
ministrative agency has remained within the limits of the statutory stand- 
ards or else has acted ultra vires. The courts have, however, not failed to 
recognize that there are cases of administrative rule-making, which even 
though remaining within the verbal limits of the statute, are nevertheless 
ultra vires. The courts have justified the invalidation of administrative 
rules of this kind by either straining the words of the statute as well as the 


canons of interpretation or by declaring the regulation arbitrary and un- 
reasonable. 


It is with the latter category of administrative regulations that we pro- 
pose to deal. The test of reasonableness, where the term does not refer to 
standards well defined and clearly understood, is obviously less a standard 
by which the scope of administrative rule-making power can be delimited, 
than the admission that such a standard cannot be found. The analysis of 
the cases invalidating administrative regulations which are not clearly in 
violation of the words of the statute will show that underlying these deci- 
sions is the inarticulate awareness of implied limitations which adminis- 


Whitman, 196 Wis. 472, 220 N.W. 929 (1928). Cf. Cheadle, The Delegation of Legislative 
Functions, 27 Yale L. J. 892 (1918); Comer, Legislative Functions of National Administrative 
Authorities 124 (1927); Corwin, The President, Office and Powers 126 (1940); gy Fone The mesa 
nance Making Powers of the President of the United States 149 (1925); Pennock, Adminis 

tion and the Rule of Law 118 (1941); B. F. Wright, The Growth of American Cunstteatbaaal 
Law 146 (1942); Landis, The Administrative Process 50, 66, 80 (1938). 


741 Rep. Am. Bar Assn. 368 (1916). 


5“A regulation to be valid must be reasonable and must be consistent with law.” Inter- 
national Ry. Corp. v. Davidson, 257 U.S. 506, 514 (1922); Manhattan General Equipment 
Co. v. Com’r of Internal Revenue, 297 U.S. 129, 134 (1936); see especially Interstate Com- 
merce Com’n v. Illinois Central R.R., 215 U.S. 452, 470 (1910); Nolan v. Morgan, 69 F. ad 
471 (C.C.A. 7th 1934). 
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trative regulations are not allowed to overstep. These limitations follow 
from the very nature of the administrative function and its relation to the 
legislative branch. It will furthermore be shown that these implied limita- 
tions upon regulatory powers in administrative law have their counter- 
part in the three traditional branches of the government.°® 


II. INVALID REGULATIONS UNDER THE FAIR LABOR STANDARDS ACT 


We take as our point of departure the Fair Labor Standards Act. This 
act, as pointed out before,’® constitutes a most serious and elaborate at- 
tempt to meet all possible constitutional requirements with respect to the 
scope of delegated regulatory powers and administrative procedure. De- 
spite those unusual precautions, the act in practical operation has not 
avoided some of the difficulties which have befallen other administrative 
agencies. On the one hand, the act has refrained from delegating expressly 
to the administrator interpretative powers, believed to have been thus 
withheld, which are actually inherent in the administrative function. On 
the other hand, the act has delegated to the administrator apparently well 
defined rule-making powers, the exercise of which has posed the problem 
of the scope of regulatory powers in administrative law. 

The act delegates to the administrator comprehensive rule-making 
powers only with respect to the determination of minimum wages.” The 


act also delegates to the administrator the power to issue regulations and 
orders prescribing the reports to be made by employers subject to the act” 
and exempting learners, apprentices, and handicapped workers from the 
minimum wage provisions.’ The act empowers finally the administrator 
in four isolated instances to define certain statutory terms. He may deter- 


* The doctrine, preoccupied with the pseudo-problems of constitutional theology, has paid 
scant attention to the problem of implied powers and limitations in administrative law. 
Ernst Freund was, however, already aware of the existence of the problem and the unsat- 
isfactory state of its solution; in Standards of American Legislation 302 (1917), he stated: 
“The precise line of demarcation between matter to be determined by statute and matter to be 
left to regulation has not yet been satisfactorily settled”; see also Freund, The Substitution of 
Rule for Discretion in Public Law, 9 Am. Pol. Sci. Rev. 666, especially at 676 (1915). See also 
Hart, The Exercise of Rule-Making Power, in Studies on Administrative Management in the 
Government of the United States 34 (1937): “Possibly the policy or standard need not be ex- 
pressed in the delegation of rule-making power, if it may be implied with sufficient certainty 
and clarity.” Cf. also Carr, Delegated Legislation (29 1921); Comer, loc. cit. supra, note 6 at 
134 et seq.; and particularly Landis, loc. cit. supra, note 6 at 83, 88. 

t¢ Loc. cit. 577. 

* 52 Stat. 1062, 1063, 1064, 1065 (1938), 29 U.S.C. §§ 205 c, 206, 208, 209 (1940). 

#2 Td. at 1065, 29 U.S.C. § 208 d (1940). 


13 Id. at 1065, 29 U.S.C. § 210 a (1940). 
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mine the reasonable cost of board, lodging, and other facilities;*4 he may 
determine which industries are of a seasonal nature;"* he may define and 
delimit the terms “employed in a bona fide executive, administrative, pro- 
fessional, or local retailing capacity, or in the capacity of outside sales- 
man”; and he may finally determine “the area of production” within the 
meaning of Sections 7 (c) and 13 (a) (10)."” 

One of the characteristic features of the regulations interpreting the 
two last-mentioned groups of terms is the tendency to circumscribe the 
categories of employees exempt from the operation of the act by rigid, 
mathematical formulae. Thus the term “employee employed in a bona fide 
executive .... capacity” is taken to mean any employee who, besides 
performing certain types of work, 


is compensated for his services on a salary basis at not less than $30 per week ...., and 
whose hours of work of the same nature as that performed by nonexempt employees 
do not exceed 20 percent of the number of hours worked in the workweek by the non- 
exempt employees under his direction.?* 


The term “employee employed in a bona fide . . . . administrative .. . . 
capacity” is taken to mean any employee “who is compensated for his 
services on a salary or fee basis at a rate of not less than $200 per month,””” 
and who fulfills certain specific functions. The term “professional’’ must 


likewise meet the 20 per cent and salary tests, whereas the 20 per cent rule 
is the only numerical requirement for the terms “local retailing capacity” 
and “outside salesman.’”° Finally, any employee shall be regarded as em- 
ployed in “the area of production” with regard to certain agricultural ac- 
tivities 


if he performs those operations on materials all of which come from farms in the 
general vicinity of the establishment where he is employed and the number of employ- 
ees engaged in those operations in that establishment does not exceed ten.” 


It is with respect to the numerical standards of these regulations that 
the reported cases show an as yet uncertain and inarticulate awareness of 


41d. at 1061 (1938), 29 U.S.C. § 203 m (1940). 

5 Id. at 1063 (1938), 29 U.S.C. § 207 b (3) (1940). 

*6Td. at 1067 (1938), 29 U.S.C. § 213 a (1) (1940). 

17 Id. at 1063 and 1067 (1938), 29 U.S.C. § 207 c and § 213 a (10) (1940). 
*8 Title 29, Chapter V, Code of Federal Regulations, Part 541. 

*9 Ibid. 

2° Thid. ** Loc. cit. Part 536. 
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implied limitations on regulatory powers. In Devoe v. Atlanta Paper Co.” 
the plaintiff was an employee who fulfilled all the functions required by 
the regulations for an executive, but did not receive the minimum salary 
laid down by the regulations. The court decided that the regulations were 
invalid in so far as the salary requirement was concerned. The argument 
follows the traditional lines marked by the canons of interpretation and 
the requirement of reasonableness. The court found that the requirement 
of a minimum salary has no reasonable connection with the fair and nat- 
ural meaning of the term to be defined, not being a real incident to execu- 
tive work. 

In Fleming v. Farmers Peanut Co.”* the definition by the administrator 
of the term “area of production” was at issue. The court approved of the 
substitution of the term “general vicinity” for the ten-mile limit as re- 
quired in previous regulations.** 

The word area means a surface, a territory, a region; in this case the territory or 
region where farm and orchard products are raised. It may be of any extent, and hence 
the need of defining it. “Vicinity” is some advance because it means nearness, neigh- 
borhood, that distance in which producers.are neighbors. This may be a greater dis- 
tance in sparsely settled regions than in thickly populated ones. 


The court, however, did not think that the inclusion of the numbers of 
workers in the definition was “a true execution of the power given to de- 
fine.” The argument is not developed beyond this, but from the citation 
of Manhatian G. E. Co. v. Commissioner’ in support one can conclude that 
the court declared this part of the regulation invalid, as being inconsistent 
with law and unreasonable. 

A somewhat more elaborate argumentation is applied in Holly Hill 
Fruit Products v. Addison,* decided by the same court. The court re- 
affirmed the invalidity of the particular section of the regulation because 
“the number of employees working together in the establishment had no 
relation to area of production,” and furthermore stated: 


22 40 F. Supp. 284 (N.D. Georgia 1941). Accord, Abram v. San Joaquin Cotton Oil Co., 49 
F. Supp. 393, 404 (S.D. Cal. 1943). 


3 128 F. 2d 404 (C.C.A. sth 1942); accord, Abram v. San Joaquin Cotton Oil Co., supra, 
note 22 at 403; Shain v. Armour & Co., 50 F. Supp. 907, 913 (W.D. Ky. 1943). 


24 Of April 1939 and December 1940. See also, Annual Report, Wage and Hour Division, 
U.S. Dept. of Labor 83 (1942). 


8 297 U.S. 129 (1936). 
*6 136 F. 2d 323, 325 (C.C.A. sth 1943). 
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The administrator must define fairly and truly the area of production; but he can- 
not create such area or arbitrarily limit it within false and arbitrary boundaries.”” 


Walling v. McCracken County Peach Growers Association,” invalidating 
the same regulation, starts with the principle that administrative rules 
must comply with the statutory standards and that there must be a ra- 


tional connection between the declared policy of Congress and the regula- 
tion. 


“Area of production” deals primarily with geographical territory and necessarily 
includes all employers within the geographical limits so set up. The Administrator 
exercised his authority unreasonably in restricting the exemption merely to those em- 
ployers where the number of employees did not exceed ten even though such em- 
ployers were within the geographical limits established by the Administrator. 


Likewise, in Clark v. Jacksonville Compress Co.,?° the court declared the 
requirements under consideration to have “no reasonable relation to a 
valid definition of ‘area of production,’ or to the congressional grant of au- 
thority. They are capricious, arbitrary, and void.” 

With regard to the exemption of employees “engaged in any retail or 
service establishment the greater part of whose selling or servicing is in 


27 See especially the concurring opinion of Judge Waller, ibid. at 326, who thinks that “area 
of production” refers to large geographical areas such as “the citrus belt,” “the cotton belt”’ 
and the like. 

“However, the Administrator has adopted no such broad concept of the term ‘area of pro- 
duction’ and, in fact, has generally disregarded what is, in fact, the area of production, but has 
converted the actual and factual area of production into an arbitrary creation of his own. The 
real question is whether the actual area of production is to be disregarded and the definition of 
the Administrator is to control rather than the intent of Congress not to handicap the farmer 
in the marketing of his produce. In short, whether the term ‘area of production’ is to control, or 
the bracketed phrase ‘{as defined by the Administrator]’ is to control. To put it differently, can 
the Administrator be said to have defined the area of production of certain commodities when 
in truth and in fact he has not defined such area of production? Congress can see a rabbit run 
across a State line and declare it was a lion, and a lion it is, but can the Administrator do that? 
My thought is that the Administrator must define the area of production in fact and without 
regard to the number of employees, without regard to the location of a city, and without regard 
to any factor other than the area within which such fruits and vegetables are customarily, in 
the usual course of business, brought by the farmer to be marketed or processed 
clusion, it is my view that the actual area of production is the area that the Administrator must 
define. If he wishes to be technical, some of the factors that he might reasonably take into con- 
sideration are: (a) availability of other canning plants; (b) freedom of access by good roads; 
(c) the capacity of the canning plant to handle the produce; (d) the efficiency of the plant; (e) 
the quantity of produce raised in the area in relation to plant capacity; (g) and in the case of a 
cooperative cannery (as in the present case) the location of the members of the cooperative. 
There are many factors of far more relevancy or pertinency than the number of employees or 
the population of the town in which located, or the radius of an arbitrary circle.” 


38 so F. Supp. 900, 905 (W.D. Ky. 1943). 


45 F. Supp. 43, 46 (E.D. Texas 1941); see also, Shain v. Armour & Co., loc. cit. supra, 
note 23. 
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intrastate commerce,”** Wood v. Central Sand and Gravel Co.* lays down 
the principle that the determination must be made “upon all the facts 
shown in the record. Certain common sense considerations, however, are 
appropriately applied as criteria in all cases.’’ Elaborating upon these con- 
siderations, Stucker v. Roselle* said: 


When a concern is engaged in both retail and wholesale business, which business is 
so intermingled as not to be subject to separate and independent classifications, it 
raises the question whether it is to be considered for the purposes of the Fair Labor 
Standards Act a retail concern or a wholesale concern. The Wage and Hour Division 
of the United States Department of Labor, for purposes of administration, has adopted 
the rule that an establishment may be considered a retail establishment if more than 
50% of the dollar value of its total sales are retail sales, but that it will not be con- 
sidered a retail establishment if more than 50% of the dollar value of its tetal sales 
are wholesale sales. Such a classification is not binding upon a Court in any given case 
which comes before it as the question can not always be decided by such an arbitrary 
measurement and necessarily depends upon the facts in each particular case. 


Especially numerous are the statements in which courts have expressed 
their opposition to defining concepts such as “engaged in commerce” or 
“in interstate commerce” by mathematical standards and percentage 
rules. In Kirschbaum Co. v. Walling** the Supreme Court said: 


To search for a dependable touchstone by which to determine whether employees 
are “engaged in commerce or in the production of goods for commerce”’ is as rewarding 
as an attempt to square the circle. The judicial task in marking out the extent to 
which Congress has exercised its constitutional power over commerce is not that of 
devising an abstract formula. Perhaps in no domain of public law are general proposi- 
tions less helpful and indeed more mischievous than where boundaries must be drawn, 
under a federal enactment, between what it has taken over for administration by the 
central Government and what it has left to the States. 


This negative standard is given a positive turn in Walling v. Jackson- 
ville Paper Co.:*4 


3° 52 Stat. 1067 (1938), 29 U.S.C. § 213 a (2) (1940). 


3* 33 F. Supp. 40, 46 (W.D. Tenn. 1940); accord with principle, Collins v. Kidd, 38 F. Supp. 
634, 637 (E.D. Texas 1941). 


3? 37 F. Supp. 864, 867 (W.D. Ky. 1941); cf. also, Wideman v. Blanchard & Calhoun Realty 
Co., 50 F. Supp. 626, 628 (S.D. Ga. 1943). 


33 316 U.S. 517, 520 (1942). 


34 317 U.S. 564, 572 (1043). See also, Burton v. Zimmerman, 131 F. 2d 377 (C.C.A. 4th 
1942); Hanson v. Lagerstrom, 133 F. 2d 120 (C.C.A. 8th 1943); Walling v. American Stores 
Co., id. at 840, 845 (C.C.A. 3d 1943); Brown v. Minngas Co., 51 F. Supp. 363, 369 (Minn. 
1943); Bartholome v. Baltimore Fire Patrol & Despatch Co. of Baltimore City, 48 F. Supp. 98, 
103 (Md. 1942); Walling v. Goldblatt Bros., 128 F. 2d 778, 784 (C.C.A. 7th 1942); Couch v. 
Ward, 168 S.W. ad 822, 825 (Ark. 1943). Note, 90 U. of Pa. L. Rev. 842 (1942) especially at 
850. 
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If a substantial part of an employee’s activities related to goods whose movement 
in the channels of interstate commerce was established by the test we have described, 
he is covered by the Act. Here as in other situations . . . . the question of the Act’s 
coverage depends on the special facts pertaining to the particular business. 


These general principles are applied to concrete situations. Thus, the 
courts uniformly attribute little importance to the quantitative propor- 
tion of employer’s intra- and interstate business.* 

Especially trenchant is the decision in Walling v. Belo Corporation™ 
where the Supreme Court, in a five to four decision, invalidated the ad- 
ministrator’s definition of “regular rate” within the meaning of Section 
7 (a) (3) of the act,3” by saying: 


The problem presented by this case is difficult—difficult because we are asked to 
provide a rigid definition of “regular rate” when Congress has failed to provide one. 
Presumably, Congress refrained from attempting such a definition because the em- 
ployment relationships to which the Act would apply were so various and unpre- 
dictable. And that which it was unwise for Congress to do, this Court should not do. 
When employer and employees have agreed upon an arrangement which has proven 
mutually satisfactory, we should not upset it and approve an inflexible and artificial 
interpretation of the Act which finds no support in its text 


The courts do not limit to regulations under the Fair Labor Standards 
Act their opposition against abstract, rigid standards of a numerical na- 
ture. There is rather a general tendency to invalidate such standards 
whenever the statutory terms to be defined do not lend themselves to defi- 


3s “The percentage of the employer’s business intra-state as compared with that inter-state 
proves little.” Fleming v. Jacksonville Paper Co., 128 F. 2d 395, 397 (C.C.A. sth 1942); Wall- 
ing v. Peoples Packing Co., 132 F. 2d 236, 240 (C.C.A. roth 1942). “The character rather than 
the size of an activity is the controlling factor.” Davis v. Goodman Lumber Co., 133 F. ad 52 
(C.C.A. 4th 1943); Wood v. Central Sand and Gravel Co., loc. cit. supra, note 31 at 44; Walling 
v. Armbruster, 51 F. Supp. 166, 170 (W.D. Ark. 1943); Stucker v. Roselle, loc. cit. supra, note 
32; Abadie v. Cudahy Packing Co. of Louisiana, 37 F. Supp. 164 (E.D. La. 1941); Samuels v. 
Houston, 46 F. Supp. 364 (S.D. Ga. 1942); Fleming v. Stillman, 48 F. Supp. 609 (M.D. Tenn. 
1943); Zehring v. Brown Materials, 48 F. Supp. 740, 745 (S.D. Cal. 1943); Ouendag v. Gibson, 
49 F. Supp. 379 (W.D. Mich. 1943); Walling v. Reuter, 49 F. Supp. 485 (E.D. La. 1943); 
Snyder v. Casale, 49 F. Supp. 926 (S.D.N.Y. 1942). 

The decision of the district court in Collins v. Kidd. 38 F. Supp. 634 (E.D. Texas 1941), 
based upon the administrator’s percentage rule, was overruled for that reason by the circuit 
court, 132 F. ad 79 (C.C.A. sth 1942). 

Cf. also, Swift & Co. v. United States, 196 U.S. 375, 3908 (1905); Galveston R.R. v. Texas, 
210 U.S. 217 (1908); Savage v. Jones, 225 U.S. 501 (1912); United States v. Union Pacific R.R., 
226 U.S. 61 (1912); United States v. Reading Co., 226 U.S. 324 (1912); Davis v. Virginia, 236 
U.S. 697 (1915); Public Utilities Com’n v. Landon, 249 U.S. 236 (1919); Kelley v. Great 
Northern Ry. Co., 152 Fed. 211, 217 (C.C. sth 1907). 


36 316 U.S. 624, 634 (1942); see also, Walling v. Emery Wholesale Corp., 49 F. Supp. 192, 
197 (N.D. Ga. 1943). 


37 United States Dept. of Labor, Wage and Hour Division, Maximum Hours and Overtime 
Compensation, Interpretative Bulletin No. 4, July 1940. 
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nitions of this kind but need for the adequate limitation of their content 
to be confronted with the facts of the individual case. The definition by a 
percentage rule of the term “interstate commerce” under the National 
Labor Relations Act was condemned by the Supreme Court in the follow- 
ing words:** 


Whatever terminology is used, the criterion is necessarily one of degree and must 
be so defined. This does not satisfy those who seek for mathematical or rigid formulas. 
But such formulas are not provided by the great concepts of the Constitution such as 
“interstate commerce,” “due process,” “equal protection.” In maintaining the bal- 
ance of the constitutional grants and limitations, it is inevitable that we should define 
their applications in the gradual process of inclusion and exclusion. 

There is thus no point in the instant case in a demand for the drawing of a mathe- 

It is plain that the provision cannot be applied by a mere reference 
to percentages and the fact that petitioner’s sales in interstate and foreign commerce 
amounted to 37 per cent., and not to more than 50 per cent., of its production cannot 
be deemed controlling 

The question of degree is constantly met in other relations. 


The Court cites the functions of the Interstate Commerce Commission in 
determining whether there exists undue or unreasonable discrimination 
against interstate or foreign commerce; the definition of the term “inter- 
state transportation or work so closely related to such transportation as 


to be practically a part of it’’ under the Federal Employers’ Liability Act; 
the determination of “unfair methods of competition’? and “substan- 
tially lesser competition” under the Clayton Act. “Such questions,” the 
Court concludes, “cannot be escaped by the adoption of any artificial 


” 


rule 
The general principle of law was clearly stated by Mr. Justice Cardozo 
with regard to the concept of substantial performance:*° 


3* Santa Cruz Fruit Packing Co. v. National Labor Relations Board, 303 U.S. 453, 467 
(1938). 


39 With regard to that phrase the Supreme Court said in Federal Trade Com’n v. Raladam 
Co. 283 U.S, 643, 648 (1931): “Undoubtedly the substituted phrase has a broader meaning but 
how much broader has not been determined. It belongs to that class of phrases which do not 
admit of precise definition, but the meaning and application of which must be arrived at by 
what this court elsewhere has called ‘the gradual process of judicial inclusion and exclusion.’ 
Davidson v. New Orleans, 96 U.S. 97, 104.” With regard to damages cf. Palmer v. Connecticut 
Ry. Co., 311 U.S. 544, 561 (1941). 


4° Jacobs & Youngs v. Kent, 230 N.Y. 239, 242 (1921). See also Mr. Justice Cardozo in 
Gully v. First National Bank, 299 U.S. 109, 117 (1936): ““What is needed is something of that 
common-sense accommodation of judgment to kaleidoscopic situations which characterizes 
the law in its treatment of problems of causation.” Cf. also, Mr. Justice Holmes in Springer v. 
Philippine Islands, 277 U.S. 189, 209 (1928), and Dickinson, Administrative Justice and the 
Supremacy of Law in the United States 136 note (1927). 
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Those who think more of symmetry and logic in the development of legal rules than 
of practical adaptation to the attainment of a just result will be troubled by a classifica- 
tion where the lines of division are so wavering and blurred. Something, doubtless, 
may be said on the score of consistency and certainty in favor of a stricter standard. 
The courts have balanced such considerations against those of equity and fairness, and 
found the latter to be the weightier Where the line is to be drawn between the 
important and the trivial cannot be settled by a formula. 


Ill. LEGISLATIVE POLICY V. ADMINISTRATIVE CONVENIENCE 


All these decisions have in common the reluctance to tollow the ad- 
ministrator in limiting the coverage of the statute by mathematical for- 
mulae and especially percentage rules, where the act itself uses terms such 
as “greater part,” “substantial,” “area,” and the like. Technically, the 
argument of these decisions follows the familiar lines of statutory inter- 
pretation. The courts declare that it would be “unreasonable,” “arbi- 
trary,” or “impossible” to define the statutory terms by rigid, mathe- 
matical formulae. 

From the point of view of statutory interpretation it might, however, 
be argued that it is not outright impossible to define terms such as “area 
of production,” “local retailing,” “bona fide executive,” and the like by 
figures and percentages. If, for instance, Congress should have defined the 
constitutional term “interstate commerce” on the same percentage basis 
as the administrator under the Fair Labor Standards Act defines the iden- 
tical statutory term, the courts would undoubtedly have approved of the 
statutory definition of the constitutional term. Why, then, are the courts 
hostile to similar definitions on the administrative level? The answer lies 
in the particular relationship between administrative regulation and con- 
gressional enactment. The clarification of this relationship, in turn, de- 
pends upon the answer to two questions: 

1. What was the legislative policy under which the rule-making powers 
under consideration were delegated to the administrator? and 

2. What function do the mathematical standards of these administra- 
tive regulations fulfill from the point of view of this legislative policy? 

The delegation of regulatory powers to administrative agencies stems 
from “the inability of the legislature to formulate standards sufficiently 
definite for private guidance. This inability in turn may be due either to 
the inherent inapplicability of uniform standards to varying individual 
cases or to the temporary failure to discover such principles.”“ The out- 
standing example of the latter alternative is the delegation of rate-making 
powers to administrative agencies. In this case, administrative agencies, 

4* Freund, Administrative Powers over Persons and Property 29 (1928). 
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endowed with technical skill and scientific preparation which Congress 
does not possess, develop gradually, through the trial and error method 
not accessible to Congress, a definite or even rigid formula which will ul- 
timately take the place of the legislative enactment and according to 
which future cases will uniformly be decided. 

The specific rule-making powers of the administrator under the Fair 
Labor Standards Act are obviously not of this kind. If Congress did not 
feel able to determine in the statute itself concepts such as “area of pro- 
duction,” “‘bona fide executive,” or “local retailing capacity,” it was not 
because it did not possess the expert knowledge and experience which 
would be at the command of the administrator. No such knowledge and 
experience is needed for the understanding of the terms under considera- 
tion, and when Congress left the definition of these concepts to the ad- 
ministrator, it did not do so with the expectation that the particular tech- 
nical competency of the administrator would enable him to do what Con- 
gress was unable to do. 

The implied inability of Congress to define these terms is rather the 
result of the very nature of the terms which in the majority of cases are 
applicable to individual situations without further definition but which in 
a number of marginal cases are inherently incapable of abstract, uniform 
determination. In these marginal cases the determination must be made 
“upon all the facts shown in the record,’’* “‘upon the facts in each particu- 
lar case.’’45 Since, on the one hand, the nature of the terms to be defined 
makes abstract, uniform determination impossible and since, on the other 
hand, Congress is unable to give the individualized determination, on the 
basis of the particular case, which those terms require, Congress has dele- 
gated to the administrator the power to define these terms. For the admin- 
istrative regulation, in contradistinction to the legislative enactment, is 
capable of flexibility in the light of changing circumstances and of adapta- 
bility to the individual case, which do justice to those terms. 

The administrator, when defining these terms in regulations of mathe- 
matical rigidity, has acted counter to the legislative policy under which he 
received these regulatory powers. If Congress had thought that formulae 


In contra-distinction to the general powers relative to the determination of minimum 
wages. 


43 Opp Cotton Mills v. Administrator, 312 U.S. 126, 145 (1941), is not very clear in explain- 
ing this relationship. 

44 Wood v. Central Sand and Gravel Co., loc. cit. supra, note 31. 

45 Stucker v. Roselle, loc. cit. supra, note 32. 
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of mathematical precision could solve the problem of defining the terms 
under consideration, Congress could have written such formulae into the 
statute. For legislation in abstract, general, rigid terms is the province of 
congressional rule-making, while legislation in flexible, concrete terms is 
the proper field of administrative rule-making.“ By doing what Congress 
could have done but did not want to do, that is, to make abstract, gen- 
eral, inflexible regulations in mathematical terms, the administrator has 
neglected the implicit congressional mandate and overstepped the im- 
plied limitations to which the division of functions between Congress and 
administrative agencies subjects his regulatory powers. It is to this dis- 
crepancy between congressional intent and administrative regulation, 
between the proper delimitation of the spheres of congressional and ad- 
ministrative legislation and the actual extension of the latter, that the 
courts refer, when they declare regulations of this kind invalid as being 
“unreasonable” or “arbitrary.” 

This evaluation of the administrator’s regulations is supported by the 
analysis of the functions which these mathematical standards are intended 
to fulfill according to the statements of the administrator himself and ac- 
cording to the decisions which affirm the validity of these regulations. 

It is significant that the regulations as originally issued in November, 
1938, met to a very high degree the test of flexibility and adaptability im- 
plied in the congressional delegation. It is only in the revised regulations 
issued in October and December, 1940, that we find the percentage rules 
and most of the mathematical requirements with which the courts are 
concerned. Thus, wherever the revised regulations as quoted above*’ ap- 
ply the 20 percentage standard, the original regulations used “no sub- 
stantial amount” as a test. The original regulations provided a salary test 
only for the definition of the terms “executive” and “administrative,” 
whereas the revised regulations define also the term “professional” in a 
similar way. 

The reasons for this trend toward rigidity have been candidly expressed 
in the Report and Recommendations, preceding the publication of the re- 
vised regulations. They lie exclusively in the realm of administrative con- 
venience. The administrator recognizes** that the “no substantial 


46 See the writer’s paper, loc. cit. supra, note 3 at 583 et seq. 
47 Supra, notes 18, 19, 20, 21. 


48 United States Dept. of Labor, Wage and Hour Division, “Executive, Administrative, 
Professional . . . . Outside Salesman” Redefined. Report and Recommendations of the Pre- 
siding Officer at Hearings Preliminary to Redefinition 13 (1940). 
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amount” test was subject to particular criticism and that this test “has 
proved difficult of administration.” The substitution of the percentage 
rule will, however, solve the administrative problem. 


There is little doubt that any percentage that might be taken as an arithmetical 

equivalent of the word “substantial” must be somewhat arbitrary in nature and will 

Nevertheless, even if full weight is given to the difficul- 

ties that inhere in the choice of a quantitive measurement, this remains the most 
practical solution of a difficult problem.” 


This reference to administrative convenience as the motive behind the in- 
sertion of mathematical formulae into the act is borne out by a remark 
which Mrs. Clark, Representative of Connecticut, made at the Sixth Na- 
tional Conference on Labor Legislation :*° 


Other minor questions, such as the definition of professional and administrative 
employees, and the attempts to build up tenuous borderline cases—for example, to 
determine whether a draftsman or a tracer or some kind of an outside engineer is a 
professional employee within the meaning of the act—these lead to a bogging down 
of the whole administrative machinery. At least that is the experience we have had. 


That considerations of administrative convenience are to some extent 
even responsible for the choice of 20 per cent instead of another figure is 
evidenced by the administrator’s statement™ that “there are, of course, 
any number of ways in which the word ‘substantial’ might be translated 
into numerical terms,” and by the subsequent explanation as to why 20 
per cent was chosen. 

That the insertion of mathematical formulae and percentage rules into 
the regulations must have been motivated mainly by the desire to make 
the administration of the act easier by replacing flexible standards with 
rigid ones, is furthermore indicated by the paradoxical results to which 
the application of mathematical standards can easily lead. The analysis 
of the 20 per cent rule with respect to “bona fide executive” will show that 
this rule, as used in the regulations, leads to distinctions entirely irrelevant 
for the term to be defined. 

It will be recalled that the regulations do not take the total amount of 
work performed by the employee claiming exemption as the basis for the 
calculation of the 20 per cent; they rather base the calculation of the 20 
per cent on the number of hours worked by nonexempt employees under 


49 Id. at 14. 
5° Proceedings of the Sixth National Conference on Labor Legislation 58 (1940). 


St Tbid.; see also, at page 30 with regard to the salary test for the definition of the term “ad- 
ministrative.” 
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the direction of the employee claiming exemption. Let us suppose then 
that an employee claiming exemption works sixty hours a week whereas a 
nonexempt employee under his direction works forty hours a week; that, 
furthermore, the employee claiming exemption would dedicate a little 
more than eight hours a week to functions performed by the nonexempt 
employees under his direction. In this case the employee claiming exemp- 
tion, even though dedicating only 13.5 per cent of his total working hours 
to nonexecutive work, would not be classified as a “bona fide executive” 
under the regulations. Let us suppose, on the other hand, that an em- 
ployee claiming exemption works thirty-six hours a week, that the non- 
exempt employees under his direction work forty-eight hours a week, and 
that he gives nine and one-half hours a week to nonexecutive work. In this 
case the nonexecutive work of the employee claiming exemption would 
amount to 19.8 per cent of the work performed by the nonexempt em- 
ployees; he would therefore be considered a “bona fide executive” even 
though his nonexecutive work amounts to 26.4 per cent of his total work 
performed. 

The character of the 20 per cent rule as a device for easy administration, 
rather than as an attempt to do justice to the term to be defined, becomes 
especially obvious when we confront this exclusively quantitative formula 
with that element in the statutory term which is qualitative par excellence, 
that is, the concept “bona fide.” This concept is of a qualitative nature, 
referring to the honest intentions of the parties. A “bona fide executive” 
is an employee who exclusively or predominantly fulfills executive func- 
tions and does so actually, genuinely, and not by subterfuge or deceit. 
Congress wanted obviously to distinguish between employees honestly 
and genuinely performing executive functions and those doing so only ap- 
parently and by deception. With this ethical, qualitative distinction the 
20 per cent rule has obviously no connection at all. Nobody would serious- 
ly maintain that an executive who remains below the 20 per cent limit is 
a bona fide executive whereas an employee who exceeds it somewhat must 
be classified as mala fide executive.” 

Yet the 20 per cent rule not only disregards ioe the “bona 
fide” requirement; it also invites results contrary to the one which Con- 
gress intended to bring about by inserting the “bona fide” requirement 
into the statute. In other words, the percentage rule will facilitate and 
almost provoke evasions of the law which otherwise would not have been 
possible. It will be easy for an employee aiming at the benefits of the law 


5? Cf. McDonald v. Thompson, 305 U.S. 263, 266 (1938). 
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to hold his nonexempt work artificially above the 20 per cent limit. On the 
other hand, it will be easy for an employer aiming at the evasion of the 
law to keep the nonexempt work of an employee artificially below the 20 
per cent limit. The percentage rule, therefore, leads in practical applica- 
tion to the creation of a category of ‘“‘mala fide executives,’ which Con- 
gress wanted to make impossible by delegating to the administrator the 
power to define and delimit the term “bona fide executive.”” A whole group 
of employees intended by the law to be either included in, or excluded from, 
its application can thus easily be brought into the opposite category. 

The opinion that the inclusion of numerical tests in the regulations is 
due mainly to considerations of convenience in the administration of the 
act, is finally supported by the arguments upon which courts, confirming 
the validity of these regulations, base their decisions. In Ralph Knight v. 
Manitel* the court justifies the percentage rule in the administrator’s defi- 
nition of “bona fide executive’’ by the difficulties to which the interpreta- 
tion of the term “substantial amount” (as laid down in the original regula- 
tions of 1938) had given rise. 

It was recognized that the phrase had proved difficult of administration. It was 


for the purpose of removing or diminishing these difficulties that the percentage basis 
was substituted for the objectionable phrase. 


The court continues by identifying itself with the arguments of the Re- 


port and Recommendations quoted above.*4 


The selection of a percentage guide is not, in and of its nature, objectionable. What- 
ever percentage might have been selected would, obviously, have been somewhat 
arbitrary in the sense that, possibly or probably, some other percentage might have 
been selected and have been equally unobjectionable. 


The court finds likewise in Walling v. Sun Publishing Co. that the admin- 
istrator’s regulations “are justified by practical administrative considera- 
tions.” 


$3135 F. ad 514, 517 (C.C.A. 8th 1943). 
54 Supra, note 48. 
58 47 F. Supp. 180, 191 (W.D. Tenn. 1942). 


86 Accord without discussion: Walling v. Emery Wholesale Corp. loc. cit. supra, note 36; 
Shain v. Armour & Co., loc. cit. supra, note 23; Corey v. Detroit Steel Corp., 52 F. Supp. 138 
(E.D. Mich. 1943); Owin v. Liquid Carbonic Corp., 42 F. Supp. 774 (S.D. Texas 1941). The 
validity of the regulation was not at issue in Wilkinson v. Noland, 40 F. Supp. roo9 (E.D. Va. 
1941); Sauls v. Martin, 45 F. Supp. 801 (W.D. S.C. 1942); Jewel Tea Co. v. Williams, 118 F. 
ad 202 (C.C.A. roth 1941); Helena Glendale Ferry Co. v. Walling, 132 F. ad 616 (C.C.A. 8th 
1942); Mabee v. White Plains Pub. Co., 41 N.Y.S. ad 534, 540 (1943). 

In Gordon v. Paducah Ice Mfg. Co., 41 F. Supp. 980, 988 (W.D. Ky. 1941), the court re- 
fused to invalidate the administrator’s definition of “area of production” because “the record 
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There are, however, decisions which, with respect to the functions of 
the administrator as well as in fields of administrative law other than the 
administration of the Fair Labor Standards Act, oppose the tendency to 
subordinate the interpretation of substantive law to considerations of ad- 
ministrative convenience.s’? The Supreme Court, in Cudahy Packing Co. 
v. Holland,* denied the power of the administrator under the Fair Labor 
Standards Act to sub-delegate the subpoena powers delegated to him by 
the act, by saying: 


He [the administrator] points to the wide range of duties imposed upon him, the 
vast extent of his territorial jurisdiction, and the large number of investigations re- 
quired for the enforcement of the act Even though Congress has underestimated 
the burden which it has placed upon the Administrator, which is by no means clear, 
we think that the legislative record establishes that Congress has withheld from him 
authority to delegate the exercise of the subpoena power and that this precludes our 
restoring it by construction. 


In Stewart Dry Goods Co. v. Lewis** the Supreme Court refuted the argu- 
ment in favor of a gross sales tax of a certain type to the effect that it “is 
less complicated and more convenient of administration than an income 

The argument is in essence that it is difficult to be just and easy 
to be arbitrary.” In Lukens Steel Co. v. Perkins®® the court said with re- 


in its present shape throws no light upon the history or origin of the Administrator’s definition, 
nor does it disclose what facts were considered by the Administrator in giving this definition.” 
In support of this same definition see Silgaro v. Port Compress Co., 45 F. Supp. 88, 92 (S.D. 
Texas 1942). See also, with regard to the definition of “retail establishment,” Brown v. Minn- 
gas Co., loc. cit. supra, note 34. 

The dissenting opinion of Mr. Justice Holmes in Louisville Gas Co. v. Coleman, 277 U.S. 
32, 41 (1928) could not be cited, despite the apparent conformity, in support of these decisions. 
Mr. Justice Holmes said: “When a legal distinction is determined, as no one doubts that it may 
be, between night and day, childhood and maturity, or any other extremes, a point has to be 
fixed or a line has to be drawn, or gradually picked out by successive decisions, to mark where 
the change takes place. Looked at by itself without regard to the necessity behind it the line or 
point seems arbitrary. It might as well or nearly as well be a little more to one side or the other. 
But when it is seen that a line or point there must be, and that there is no mathematical or logi- 
cal way of fixing it precisely, the decision of the legislature must be accepted unless we can say 
that it is very wide of any reasonable mark.” The legislature is, however, subject only to the 
express and implied limitations of the Constitution, whereas the administrator’s discretion is 
also circumscribed by the implied statutory limitations discussed in the text. His discretion 
in the choice of a numerical standard is limited by the explicit and implied policy of the delegat- 
ing act. Cf. also, the concurring opinion in Holly Hill Fruit Products v. Addison, loc. cit. supra, 
note 26. 


51 This conflict between statutory purpose and administrative convenience, where the 
former prevails over the latter, must be distinguished from the conflict between judicial opin- 
ion and administrative convenience, where the latter prevails over the former; cf. Haggar Co. 
v. Helvering, 308 U.S. 389, 398 (1940). 

# 315 U.S. 357, 363, 367 (1942). 


59 294 U.S. 550, 559 (1935). 6° 107 F. 2d 627, 633 (App. D.C. 1939). 
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spect to the interpretation by the Secretary of Labor of the Public Con- 
tracts Act: 


Appellees contend that to attribute to the word locality a limited—i.e., its well 
settled—meaning would produce difficult and objectionable problems of administra- 
tion. While this may be true, it constitutes no reason for disregarding the clearly ex- 
pressed intention of Congress. Administrative convenience and public interest may, 
under some circumstances, coincide. But it is not always so. Governmental functions 
may involve a multiplicity of administrative details. It would no doubt be much more 
convenient for the Postmaster General if a few large centers could be used for the 
collection and distribution of mail. But in that case, as in the present, Congress has 
spoken in terms of governmental service to be performed on a basis of localities 
with all the administrative inconvenience which may follow the carrying out of its 
mandates. 


Referring to its interpretation of the Social Security Act, in contrast to 
a regulation of the Social Security Board, the court said in Kandelin v. 
Social Security Board:* 


Apparently this result imposes serious practical difficulties of administration 
If the necessity of deciding such issues too greatly impedes the administration of the 
Act, Congress alone can give relief 


IV. THE DOCTRINE OF IMPLIED LIMITATIONS ON REGULATORY POWERS 


The foregoing discussion has led to four conclusions: (1) That admin- 
istrative regulations of mathematical rigidity meet with wide disapproval 
by the courts; (2) That the functional relationship between statutory dele- 
gation and administrative regulation may require, in the latter, flexibility 
and adaptability to the particularities of the individual case; (3) That 
regulations of the rigid, general type owe their existence to considerations 
of administrative convenience; and (4) That there is a judicial trend 
against letting considerations of administrative convenience prevail over 
limitations which the statute, expressly or by implication, has placed upon 
administrative discretion. 

These conclusions point toward the existence of implied limitations on 
regulatory powers in administrative law. These implied limitations have 
their roots in the same element to which the implied regulatory powers 


136 F. ad 327 (C.C.A. 2d 1943). 


6 Cf. also, South v. Railroad Retirement Board, 43 F. Supp. 911, 914 (N.D. Ga. 1942), with 
regard to the powers of the board: “In entrusting to the Board the determination of questions 
of fact, Congress did not mean to imply artificial tests.”” The much quoted case of Lynch v. 
Tilden Co., 265 U.S. 315, 321 (1924), is not in point, for the administrative regulation is here 
clearly at variance with the express statutory delegation. The problem is, therefore, one of in- 
terpretation pure and simple. Cf. also, Phelps Dodge Corp. v. National Labor Relations Board, 
313 U.S. 177, 198 (1941). 
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owe their existence,®? that is, the administrative function itself. In the 
same way in which the power to interpret is the logical byproduct of the 
power to administer, the power to administer under an act of Congress 
precludes implicitly the power to do what Congress could have done but 
did not want to do. The administrative agency is, then, under a duty, the 
positive counterpart of this limitation, to execute the mandate of Congress 
whose explicit command must be read in the literal text of the statute and 
whose implicit injunctions must be sought in the particular purpose which 
Congress wishes to achieve through the delegation of regulatory powers. 
The administrative agency, in other words, must perform the particular 
administrative function, the performance of which is the implicit purpose 
of the delegation of regulatory powers. 

How can this purpose be ascertained? The traditional answer, that it is 
the administrative function to “fill in the details’ of incomplete con- 
gressional legislation, has impeded rather than furthered the recognition 
of the problem and of its possible solution. This answer was correct when 
it was given, that is, when the traditional three branches of the govern- 
ment performed all governmental functions in relative separation and 
when, therefore, the assistance which the executive gave to the legislative 
branch in the performance of the latter’s functions could be explained cor- 
rectly in the traditional terms of the separation of powers. 

The problem, in constitutional terms, lies, however, today in the de- 
velopment of a fourth branch of the government which, far from filling in 
mere details, has become, quantitatively as well as qualitatively, a co- 
ordinate partner of the three traditional branches. Quantitatively, ad- 
ministrative legislation exceeds by far enactments by Congress. Qualita- 
tively, administrative regulations are genuine legislation, in many in- 
stances no more limited by statutory standards than congressional legis- 
lation is by constitutional standards. The attempt at limiting administra- 
tive regulative powers must therefore start with the recognition that a co- 
ordinate administrative function exists. 

The second step toward a solution of our problem is the recognition of 
the source from which this coordinate administrative function derives. 
This source is congressional delegation, at the basis of which there may be 
one of two possible purposes. It is either that Congress does not wish to 
legislate even though it could, and so for whatever reason, such as time 
saving, political caution, and the like, delegates legislative powers to 


63 See the writer’s paper, loc. cit. supra, note 3 at 608. 


64 Wayman v. Southard, 10 Wheat. (U.S.) 1, 43 (1825); see also Comer, loc. cit. supra, 
6 at 125. 
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an administrative agency, or that Congress did not legislate because it 
could not have legislated without putting in jeopardy the very purposes 
for which the law was enacted, and therefore delegated regulatory powers 
to administrative authorities. In the former type of delegation the admin- 
istrative powers are limited only by the words of the statute, and expressed 
and implied limitations coincide.*S Hence, no particular problem with re- 
spect to implied limitations can arise. It is therefore with the latter cate- 
gory alone that we are concerned. 

Here Congress may delegate regulatory powers for three kinds of rea- 
sons. It may do so in order to have the facts determined upon which the 
application of the law depends in an individual case. This is what is meant 
by “execution of the laws” in the traditional meaning of the term and is 
part of the traditional executive function.” 

Secondly, Congress may delegate regulatory powers for the purpose of 
determining certain legislative standards, a determination which requires 
experimentation on the basis of scientific knowledge and technical skill; 
such trial and error method is beyond the reach of congressional action.® 

Thirdly, the purpose of congressional delegation may be to create flexi- 
ble standards adaptable to the particular conditions of the individual 
case. Here again, Congress is incapable of discharging this particular func- 
tion. 

Under these three types of delegation the regulatory powers of the ad- 
ministrative agency are implicitly limited by the kind of administrative 
function it has to perform. One type of delegation allows only the exercise 
of regulatory powers of the executive type, the other only the exercise of 
regulatory powers of an experimental nature, the third only flexible admin- 
istrative regulations. Consequently, under the executive type the adminis- 
trative agency could not substitute its own standards for the statutory ones 
(which it would be allowed to do under the experimental and flexible 
types) without violating the implicit limitations which the statute pre- 


$s Cf. supra, note 62. 


% Cf. Locke’s Appeal, 72 Pa. 491 (1873); Field v. Clark, 143 U.S. 649 (1892); Mutual Film 
Corp. v. Industrial Com’n, 236 U.S. 230 (1915); Hampton v. United States, 276 U.S. 394 
(1928). 


7 Cf. to this and the following categories, which are generally not distinguished, United 
States v. Grimaud, 220 U.S. 506, 516 (1911); Panama Refining Co. v. Ryan, 293 U.S. 388, 421 
(1935); Helvering v. Wilshire Oil Co., 308 U.S. 90, 101 (1939); Gray v. Powell, 314 U.S. 402, 
412 (1941). See also, Comer, loc. cit. supra, note 6 at 16, 17, 271 et seq.; Dickinson, loc. cit. 
supra, note 40 at 14; Freund, loc. cit. supra, note 41 at 14 et seq., 97 et seq., 211 et seq.; Hart, 
loc. cit. supra, note 6 at 127, 257, and note 9 at 12 et seq.; Hart, An Introduction to Adminis- 
trative Law 153 et seq. (1940); Hart, Some Aspects of Delegated Rule-Making, 25 Va. L. Rev. 
810 (1939); Pennock, Administration and the Rule of Law 44 et seq. (1941). 
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scribes. When only powers to regulate by trial and error are delegated, a 
regulation laying down at once a ready-made definite standard which was 
at the disposal of Congress, without experimentation or the use of tech- 
nical skill or scientific expertness, would again overstep the implied limits 
which the statute has marked out. Finally, under the flexible type a regu- 
lation which replaces the rigid standard of the statute by another rigid 
one, would, as we have seen, find itself outside the implied limitations im- 
posed by the statute. 

These three types of administrative regulation, violative of statutory 
standards, have this in common, that they do what Congress could have 
done but did not want to do. The test according to which a doubtful case 
of violation must be determined is to be found in the administrative func- 
tion which the regulations are supposed to fulfill in each particular case.® 
The nature of this function is revealed by the source of administrative 
power, that is, the statutory delegation. 

We arrived at this conclusion by an empirical examination of a particu- 
lar situation arising under the Fair Labor Standards Act and of the court 
decisions dealing with this situation and the problems underlying it. It 
can however be shown that these conclusions are only the special mani- 
festation of a general principle of our constitutional system. In other 
words, the doctrine of implied limitations on regulatory powers in admin- 
istrative law is only the special application of a general doctrine of im- 
plied limitations in constitutional law. In the same implicit way in which 
administrative powers are limited by the functions which the statute dele- 
gates, the respective powers of the federal and the state governments as 
well as the powers of the legislative, executive, and judicial branches of the 
federal government in relation to each other are limited by the functions 
which the Federal Constitution delegates to the federal government and 
its three traditional branches. 

Every positive direction contains an implication against anything contrary to it, 
or which would frustrate or disappoint the purpose of that provision. The frame of the 
government; the grant of legislative power itself; the organization of the executive 
authority ; the erection of the principal courts of justice, create implied limitations . . . . 
as strong as though a negative was expressed in each instance.”° 

68 Morrill v. Jones, 106 U.S. 466 (1882), and Lynch v. Tilden Co., loc. cit. supra, note 62, 
deal with this type of violation. Express and implied limitations coincide here. 

6 Cf. Freund, loc. cit. supra, note 41 at 91: “Delegated discretion is subject to unexpressed 
limitations which follow partly from the supremacy of the statute over its instrumentalities, 


and partly from the presumptive reservation of certain considerations for exclusive legislative 
control.” 


7 People v. Draper, 15 N.Y. 532, 544 (1857). 
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According to Judge Cooley, “There is no difficulty in saying that any 
such act, which under pretext of exercising such power is usurping another, 
is opposed to the constitution and void.”” 

It follows by implication from the nature of the federal system which 
protects the federal government as well as the several state governments 
in their existence and in the proper discharge of their functions, that neith- 
er government may tax agencies of the other.” It has even been suggest- 
ed?’ that the express limitations which the Federal Constitution imposes 
upon the states are relatively less important than the limitations derived 
from implication. The constitutional principle of the supremacy of the 
federal government together with a grant of power to the federal govern- 
ment may impose an implied limitation upon the power of the states with 
regard to the matter delegated for regulation to the federal government. 
Whether such an implied limitation exists depends upon the nature of the 
power concerned. If the power granted to the federal government can be 
exercised only by one government within the same territory, such a limi- 
tation must be implied. As Chief Justice Marshall put it in Sturges v. 
Crowninshield:"4 

Whenever . . . . the nature of the power requires that it should be exercised ex- 


clusively by Congress, the subject is as completely taken from the state legislature 
as if they had been expressly forbidden to act on it. 


Turning from the relations between federal and state governments to 
the relations among the three traditional branches of the government, we 
find that the very principle of the separation of powers is an implied limi- 
tation upon the powers of the three branches in relation to each other.’5 
This limitation follows from the establishment by the Constitution of 
three branches of the government, each exercising a particular function of 


7 1 A Treatise on the Constitutional Limitations, 357, 358, cf. also 355 (8th ed. 1927). 
See also, Cooley in People v. Salem, 20 Mich. 452, 473 (1870): “It is conceded . . . . that there 
are certain limitations upon this power, not prescribed in express terms by any constitutional 
provision, but inherent in the subject itself, which attend its exercise under all circumstances 
and which are as inflexible and absolute in their restraints as if directly imposed in the most 
positive of words.” Marshall in McCulloch v. Maryland, 4 Wheat. (U.S.) 316, 407 (1819): It 
was the intention of the Constitution that “the minor ingredients which compose those objects 
[of our political life] be deduced from the nature of the objects themselves.” Cf. also Knox v. 
Lee, 12 Wal. (U.S.) 457 (1871); Cooley, The General Principles of Constitutional Law in the 
United States of America 100 (1891); Carr, The Supreme Court and Judicial Review 96 (1942); 
Hart, loc. cit. supra, note 6 at 117, 130. 


7 x Willoughby, The Constitutional Law of the United States 111 (1929); Dodd, Implied 
Powers and Implied Limitations in Constitutional Law, 29 Yale L.J. 140, 147 (1919). 


73 Dodd at 138, 160. ™4 4 Wheat. U.S. 122 (1819). 


75 See also Kilbourn v. Thompson, 103 U.S. 168 (1880); Dodd, loc. cit. supra, note 72 at 
148; Hart, loc. cit. supra, note 6 at 117, 130. 
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its own. It is from the nature of these functions that derive by implication 
the particular limitations by which the powers of the legislative, judicial, 
and executive branches of the government are circumscribed in their rela- 
tion to each other. 

The constitutional doctrine of implied limitations, manifesting itself as 
the doctrine of the “higher law” and in other natural law doctrines, was 
originally developed for the purpose of preventing a legislative absolut- 
ism which, unchecked, would encroach upon the liberties of the individ- 
ual. Thus Judge Cooley wrote in the preface to the second edition of his 
Constitutional Limitations:" 

In this sympathy and faith, he had written of jury trials and the other safeguards 
to personal liberty, of liberty of the press, and of vested rights; and he had also en- 
deavored to point out that there are on all sides definite limitations which circumscribe 
the legislative authority, independent of the specific restrictions which the people 
impose by their State constitutions. 

Yet besides these implied limitations upon the legislative power, upon 
which attention has mainly been focused,”’ there exist less spectacular 
ones, which, growing out from the legislative function itself, are similar in 
nature to, and fulfill a similar function as, implied limitations in adminis- 
trative law. In the same way in which an act of Congress delegates admin- 
istrative powers to an administrative agency, the Constitution delegates 
legislative powers to Congress, and in the same way in which consequently 
the administrative agency can perform no other but administrative func- 
tions, the legislative department can exercise no other but legislative au- 
thority. When Congress has only delegated the power to make flexible, 
concrete regulations, the administrative agency cannot make abstract, 
rigid ones which under the circumstances would be administrative regula- 
tions in form only but not in substance and would actually encroach upon 
the powers of Congress. Likewise, Congress cannot, in the form of a stat- 
ute, make rules which are alien to the legislative function and belong ac- 
tually to the judiciary. 

The assumption of judicial power by the legislature in such a case is unconstitu- 
tional, because, though not expressly forbidden, it is nevertheless inconsistent with the 
provisions which have conferred upon another department the power the legislature 
is seeking to exercise. 

7% Loc. cit. supra, note 71 at vii. 

77 See, for instance, Haines, Judicial Review of Legislation in the United States and the 
Doctrine of Vested Rights and of Implied Limitations on Legislatures, 2 Tex. L. Rev. 257, 387 
(1924), 3 ibid. 1 (1924); Reeder, Constitutional and Extra-Constitutional Restraints, 61 U. of 
Pa. L. Rev. 441 (1913). 

78 Loc. cit. supra, note 71 at 356; see also ibid. 180 et seq. and Willoughby loc. cit. supra, 
note 72 at 41. 
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In Schneiderman v. United States,” for instance, the Supreme Court 
recognized the plenary powers of Congress over the jurisdiction of the 
federal courts. Once the power of the courts is established by act of Con- 
gress, the latter has, however, no power to 


decree in the same breath that the judgment rendered shall have no conclusive effect. 
Limits it may place. But that is another matter from making an adjudication under 
Article III merely an advisory opinion or prima facie evidence of the fact or all the 
facts determined. 


This limitation upon the powers of Congress is implied from the very 
nature of the legislative and judicial functions and their relation to each 
other. On the same grounds, Congress could not, even if the Due Process 
Clause were omitted from the Constitution, pass the property of one citi- 
zen over to somebody else while assuming that the latter was entitled to 
the property according to law.*° 

Implied limitations, protecting the executive from encroachments by 
the legislative branch, are less obvious. This is so because the relation be- 
tween the legislative and executive functions, with the latter charged with 
the execution of the acts of the former, makes for the subordination of the 
latter to the former. The inability of Congress to interfere with the re- 
moval power of the President offers, however, an example of implied lim- 
itations on the legislative power in its relation with the chief executive. 
In Myers v. United States** the Supreme Court declared the Tenure of 
Office Act of 1867 unconstitutional as interfering with a presidential power 
which by its nature is executive and not legislative. In other words, the in- 
vestment of the chief executive with the general executive functions, with 
the power to execute the laws, and with the power to remove as an inci- 
dent of the power to appoint, limits by implication the power of Congress 
in this matter. 

Conversely, the executive branch is limited in its relations with Con- 
gress by the constitutional distribution of functions. Since the legislature 
makes the laws and the executive branch executes them, the latter’s dis- 
cretion is limited by the words and policies of congressional enactments. 
In applying the acts of Congress to concrete cases, the executive branch 
must interpret the terms of the statute and in so far may even be allowed 


% 63 S.Ct. 1355, 1357 (1943); cf. also Gordon v. United States, 117 U.S. 697 (1864); in re 
Sanborn, 148 U.S. 222 (1893). 
8 See Cooley, loc. cit. supra, note 71 at 357. 


8 272 U.S. 52 (1926), especially at 117, 161, 164. 





IMPLIED LIMITATIONS IN ADMINISTRATIVE LAW rms 


to legislate.** As noted before,*? express and implied limitations coincide 
here. 

As regards implied limitations on the executive branch in its relations 
with the judiciary, one can quote decisions where the Supreme Court has 
refused to entertain appeals against decisions of a district judge, the execu- 
tion of which depended upon the discretion of the Secretary of the Treas- 
ury.** Such decisions, not being the autonomous and, in the absence of 
appeal, final disposition of the issue, are not recognized as judicial ones 
against which an appeal to the Supreme Court would lie. The encroach- 
ment of the executive upon the judicial process deprives the latter of its 
judicial character. 

Finally, implied limitations upon the judiciary with regard to both the 
executive and legislative branches are at the foundation of the principle 
that the exercise of the discretionary powers of these two departments is 
not subject to judicial review. With regard to the executive branch, this 
principle was first laid down in Marbury v. Madison* relative to so-called 
political questions, and in United States v. Eliason® relative to executive 
rules and regulations. With respect to the legislative branch the prin- 
ciple is generally expressed in form of the requirement of judicial self- 
restraint or the prohibition of judicial legislation.*’ 


CONCLUSIONS 


The investigation of implied regulatory powers and implied limitations 
on regulatory powers in administrative law has led to three conclusions 
whose importance reaches beyond the immediate purpose of this investi- 
gation: 

1. The recognition of the administration function as a coordinate 
fourth branch of the government is indispensable for a solution of the 
problems with which the spread of administrative law confronts our legal 
system, if we want this solution to do justice both to the need of adminis- 
trative agencies for clearly defined and effective powers and to the neces- 


82 See the writer’s paper, loc. cit. supra, note 3 at 583 et seq. 
83 See supra, notes 62; 68. 


84 United States v. Ferreira, 13 How. (U.S.) 40 (1851); Hayburn’s Case, 2 Dall. (U.S.) 408 
(1792). 


§s 1 Cranch (U.S.) 137 (1803). 
86 16 Pet. (U.S.) aor (1842). 


87 See Cooley, loc. cit. supra, note 71 at 345; Willoughby, loc. cit. supra, note 72 at 32; 
Haines, The American Doctrine of Judicial Supremacy 475 (1932); McBain, The Living Con- 
stitution 242 (1928). 
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sity of keeping these powers within constitutional limits and under legal 
controls. 

2. The traditional constitutional concepts and principles must be mar- 
shalled to this task by freeing their creative potentialities, dormant in the 
original meaning and functions, from the legalistic adulterations and con- 
ceptualist refinements by which a stagnant constitutional doctrine has 
endeavored to make them permanently subservient to a particular politi- 
cal philosophy. 

3. From an examination of the court decisions relative to administra- 
tive law in the light of the original constitutional principles and concepts, 
certain general principles of administrative law, fulfilling the functions 
under (1), can be developed. Thus the decisions reveal clearly that the 
power to administer carries implicitly the power to interpret or, in other 
words, that administrative and interpretative powers are co-extensive. 
That he who administers must interpret, can be considered a recognized 
principle of administrative. law. The principle that the administrative 
power is implicitly limited by the delegated administrative function and 
that consequently administrative agencies cannot do what Congress 
could have done but did not want to do, is less clearly recognizable in the 
court decisions, but follows from the distribution of governmental powers 
on a functional basis, which is characteristic of the structure of the Ameri- 
can government. 

That other general principles of administrative law can be detected by 
the same method, further investigations will perhaps show.** 

** For other examples of implied powers and limitations in administrative law, see Gell- 
horn, Administrative Law. Cases and Comments 303, 309, 452 et seq. (1940). The relations be- 
tween courts and administrative agencies are, for instance, controlled by the implied limitation 


imposed upon the courts to the effect that the exercise of administrative discretion is exempt 
from judicial review. 





THE DUTY OF DISCLOSURE IN PARLIAMENTARY 
INVESTIGATION: A COMPARATIVE STUDY* 


Henry W. EHRMANN 


FTER the Napoleonic wars there had been, in a few German 
A pygmy states, isolated and almost insignificant attempts to 
introduce some sort of parliamentary inquiry.? Even a liberal- 
minded professor of southern Germany wrote, in 1830, that the parlia- 
ment, though entitled to know the truth, could learn the facts only from 
the government.'*° Another writer, having highly praised the right of 
parliamentary inquiry as practiced in England, remarked resignedly that 
this right could hardly acquire citizenship in the “constitutional” mon- 
archies of Germany.'* 

The political and constitutional storms of the year 1848 gave hope 
that in both Germany and Prussia introduction of the investigating 
privileges of the British Parliament would be possible. In the National 
Assembly in Frankfort a motion was brought forward recommending an 
adaptation of the English practice to hear witnesses and experts before 
parliamentary committees under oath. The motion was referred to a 
standing committee and heard of no more.’ In a later, rather con- 
fused discussion of similar questions before the same assembly, the fear 
was voiced that the hearing of witnesses by parliament might trespass dan- 
gerously upon the judicial sphere." 

One of the subcommittees of the Constituent National Assembly of 
Prussia, meeting during the same period, had, under the influence of the 


* Continued from the December, 1943, issue of the Review. 


229 Often quoted is Art. 91 of the Constitution of Sachsen-Weimar-Eisenach, granted in 1816 
by Goethe’s friend, Karl August of Weimar. See, e.g., 2 Lammers, Handbuch des deutschen 
Staatsrechts 455 (1932). 

3° Von Rotteck, 2 Lehrbuch des Vernunftrechtes und der Staatswissenschaften 244 (1830). 


13" 3 Zachariae, Vierzig Biicher vom Staate 263 (1839). The author was right. Only after 
the collapse of the German monarchies, eighty years later, was a true right of parliamentary 
inquiry created. A concise history of the pre-1918 attempts to introduce parliamentary inquiry 
is given in Senat in Bremen v. Biirgerschaft in Bremen, Staatsgerichtshof, July 12, 1921. 102 
Entscheidungen des Reichsgerichts in Zivilsachen 425 et seq. (1921). 

132 Session of May 29, 1848. 1 Stenographischer Bericht tiber die Verhandlungen der 
deutschen konstituierenden Nationalversammlung 164, 194 (1848). See, also, 1 Hatschek, 
Deutsches und Preussisches Staatsrecht 687 (1930). 


133 Session of October 6, 1848, ibid. vol. 4, 2433-4 (1848). 
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English constitutional practice, voted the introduction of parliamentary 
inquiry. Although the government was opposed because “the govern- 
ment was in a much better position to give the necessary information ... . 
to the parliament,” the assembly favored the new institution because 
“the government could be partisan.” The first draft had contained the 
provision that “the inquiring committees should be entitled to hear 
witnesses under oath, with the assistance of judges, and to require the aid 
of the administration.” After the National Assembly had been dissolved 
by King Frederick William IV, Prussia received a constitution by royal 
decree. Both this constitution and its successor maintained for the two 
houses of parliament the right to keep themselves informed by instituting 
“committees for the investigation of facts.’’**+ But significantly enough, the 
additional provision concerning the gathering of evidence by the com- 
mittees was omitted." 

Actually, the Prussian parliament made use of its constitutional right 
of inquiry in exactly four cases over a period of seventy years (1848-1919). 
The first three committees, dealing with economic and educational 
questions, gathered their evidence merely from governmental sources, 
hearing some experts but no outside witnesses."** The fourth inquiry, 
organized by the lower house in November, 1863, in order to investigate 
the brutal intervention by Bismarck’s government during the preceding 
elections, led to an open clash between parliament and government. The 
government was victorious, and a virtual breakdown of the whole insti- 
tution of parliamentary inquiry followed. The majority of the House, still 
unbrokenly liberal in the midst of the “conflict” era, had voted the in- 
quiry in accordance with Article 82 of the constitution. One representative 
had stressed that the governmental policy had hurled the country into 
such a “calamity” that only a thorough investigation could regenerate 
the nation. The Minister of the Interior, who had most conspicuously and 

134 Article 82. For the complete history of the origins of the provision, see 1 von Rinne, 
Das Staatsrecht der Preussischen Monarchie 290-1 (1881). 


35 von Rinne, supra, note 134, at p. 291, and Zweig, Die parlamentarische Enquéte nach 
deutschem und dsterreichischem Recht, 6 Zeitschrift fiir Politik 267, at 285 (1913), maintain 
that this provision was omitted for the sole reason that it was self-evident. Actually it is prob- 
able that from the very outset the government attempted to give as little investigating power 
as possible into the hands of the committees (cf. the attitude of the French Senate above, at 
note 49). Lammers, supra, note 129, at p. 450, rightly calls Art. 82 a lex imperfecta because 
neither the constitution nor a subsequent statute provided for enforcement devices. 


136 See the account given in 3 Sammlung simtlicher Drucksachen des Hauses des Abgeord- 
neten aus der VIII Legislatur Period I Session 1863-64, No. 102, pp. 6-7. 1 Bluntschli, All- 
gemeines Staatsrecht 530 (1868) complained in general that on the Continent the committees 
relied almost exclusively on evidence offered officially and neglected the testimony of witnesses 
so largely used in England. 





DUTY OF DISCLOSURE IN PARLIAMENTARY INVESTIGATION 119 


successfully attempted to influence the election results, foresaw for the in- 
quiry committee an unavoidable “conflict with administration and judici- 
ary”; he threatened that the committee, which was organized in opposition 
to the government, would “not enjoy the ready cooperation of the 
government.””*37 

In its reports the committee raised the constitutional issue of the extent 
of its investigation powers. It maintained that Article 82 had provided 
exemption from the principle of the separation of powers and vested the 
inquiry committees with the rights of “authorities” (Behérden). There- 
fore the committee held itself to be entitled to employ all “legal means of 
evidence.” The example of England was again cited.*** The report ad- 
mitted, however, that as a practical matter the evidence had remained 
scanty because of the government’s strict order to all branches of the 
administration to ignore the requests of the committee.” As to witnesses, 
none but testimony voluntarily offered could be obtained. Where a wit- 
ness, generally because of the government’s attitude, declared himself 
unwilling to testify, the committee was powerless.*#* Also, it could only 
complain about the slowness of the majority of the courts to comply with 
the request to hear witnesses for the committee.** 

In view of this situation, one of the committee members asked for the 
indictment of the cabinet for violation of the constitutional right of 
parliamentary investigation.“* A somewhat milder resolution, merely 
blaming the government for its attitude, was adopted by an overwhelming 
majority of the house.'4? Thus the extent of the investigating powers be- 
came a crucial issue. But a few hours after the adoption of the resolution, 
Bismarck dissolved the Prussian parliament, declaring its behavior harm- 
ful to the “power and honor of Prussia.’’44 In that bombastic declaration 
was already sounded the fanfare of “necessary military expeditions.” 

*37 Session of November 28, 1863, 1 Stenographische Berichte tiber die Verhandlungen 168, 
171, 178, 190 (1863-4). 


’ 138 Bericht der XII Kommission zur Untersuchung der Thatsachen etc., 3 Sammlung 


simmtlicher Drucksachen des Hauses der Abgeordneten aus der VIII Legislatur Period I Ses- 
sion 1863-4, No. 102, pp. 2-3. 


139 Thid. 12-13, and No. 103, p. 2. 
*4° Ibid. No. 103, pp. 33, 36, 37, 39) 41, 62. 


"4 Session of January 25, 1864. 2 Stenographische Berichte tiber die Verhandlungen 
(1863-4), 941. 


4 See 1 Bericht etc. in 3 Sammlung, etc. No. 102, 15. 


143 See ibid., 18, and session of January 25, 1864, 2 Stenographische Berichte tiber die Ver- 
handlungen 941 (1863-4). 


4 Thid., 943. 
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When the series of wars which then started were brought to a successful 
conclusion, the liberal opposition committed hara-kiri, and no longer strove 
for parliamentary rights. No other parliamentary inquiry was under- 
taken in Prussia until the establishment of the republic." 

In the constitutions of Imperial Germany and of her predecessor, the 
Norddeutscher Bund, the right of inquiry was not mentioned. Twice, in 
1868 and in 1890, an unsuccessful attempt was made by Social Demo- 
crats'” to introduce it. During the discussion of the first proposal, in 
1868,"47 one (liberal) representative declared the entire right of inquiry 
was not worth as much as was generally believed. Another pointed to the 
poor results in Prussia, for which he saw the reason, rightly, in the im- 
possibility of compelling the testimony of private individuals and civil 
servants. To give the committee powers so extensive as those granted in 
England would certainly, he thought, meet with the resistance of the 
Federal Council and the government. And indeed the latter had asked for 
the rejection of the proposed amendment to the constitution ; the majority 
of the House acted accordingly. 

The bill introduced in 1890*4* emphasized the necessity of giving to the 
investigating committees the power to compel sworn testimony. In the 
discussion Bebel declared that without such powers the task of discover- 
ing the truth could not be fulfilled. The government once again opposed 
the bill as an attempt to vest in the parliament functions entrusted to the 
executive." 

From these discussions it became evident that in Germany the right of 
political inquiry could not develop, as in France, without any statutory 
basis. The only half-developed parliamentarism in Prussia and Germany 
gave this right no more recognition than the vote of confidence enjoyed. 


«45 Purely theoretical discussions about the extent and the powers of parliamentary investi- 
gations continued unabated. See von Rinne, supra, note 134, at p. 291-97. Even “in theory” 
it was admitted that the committees had no power to obtain evidence which was not voluntar- 
ily given. See Anschiitz, Deutsches Staatsrecht, in 4 Enzyklopaedie der Rechtswissenschaft. 
Kohler 145 (1914). 


+46 Tt is worth noting that in both France (see note 45 supra) and Germany the leaders of 
the Socialist opposition in the parliaments intervened on behalf of larger investigating powers. 
The explanation lies certainly in the fact that in both countries the parliamentary inquiry was 
an expression of distrust of the administration. Hence the eagerness of the opposition parties 
to secure effective means of investigation. 


+47 Session of June 5, 1868. 1 Stenographische Berichte iiber die Verhandlungen des Nord- 
deutschen Bundes. 1 Legislatur Periode 258-267 (1868). 


+48 Stenographische Berichte iiber die Verhandlungen des Reichstags. 8 Legislatur Periode 1. 
Session, Anlageband 237 (1890). 


+49 Session of December 9, 1891, ibid., Vol. 5, 3288, 3292. 
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Moreover, public opinion did not clamor for parliamentary investigation ; 
its value was recognized by only a few.** 

Max Weber, in his criticism of the political situation in Imperial Ger- 
many, attributed greater responsibility for the unsatisfactory results of 
constitutional life to the lack of parliamentary investigation than to any 
other single factor. The German parliament, he wrote, unable as it was 
to hear witnesses under oath on the facts, “independently of the good will 
of the administration,” was condemned to “dilettantism as well as ig- 
norance;’”s* 

It was more consonant with the actual distribution of power in Germany 
and the German states that, when the need for an investigation made 
itself felt, the government instituted inquiry committees by decree, 
whether on its own initiative or on the motion of the Reichstag."* While 
parliamentarians sometimes sat on the committees, they were always in 
a minority. Other investigations were carried out by boards without any 
parliamentary ties.'s? Accordingly, the evidence examined by those im- 
perial or royal committees was sifted by the authorities, and not by the 
parliament. Thus the investigations had none of the characteristics of a 
truly parlimentary inquiry and were but “the product of executive dis- 
cretion.’**4 In view of the kind of evidence gathered by them, the question 


1s¢ “Tt must be admitted,” says Neumann-Hofer, Die Wirksamkeit der Kommissionen in 
den Parlamenten, 4 Zeitschrift fiir Politik 51, at p. 72 (9% 1), “that a request [for the right 
of inquiry] had not often, and never urgently, been made.” 


st Weber, Parlament und Regierung im neugeordneten Deutschland 57-8 (1918; written 
1917). 


1s? A number of them are retrospectively mentioned by Heck, Das parlamentarische Unter- 
suchungsrecht at p. 9-12 (1925) and by Jacobi, 2 Verhandlungen des vierunddreissigsten 
deutschen Juristentags (1926) (quoted hereafter 34, 2 J.T.) 85. These inquiries and their 
methods are treated in more detail by Morstein-Marx, Commissions of Inquiry in Germany, 
30 Am. Pol. Sci. Rev. 1134 (0a6), by Zahn, article on Wirtschaftsenquete in Handwiérterbuch 
der Staatswissenschaften, 4th ed. Ergiinzungsband r1og1 et seq. (1929), and by Rosenbaum, 
Zur Methode von eee II Wirtschaftsdienst 949 et seq. (1926) and Deutsche Enquéten, 
ibid. 1023 et seq. 


183 Typical was the situation in Prussia, when a representative, Lasker, asked for a parlia- 
mentary investigation into the railroad concessions (see 2 Anlagen zu den Stenographischen 
Berichten iiber die Verhandlungen des Hauses der Abgeordneten, 11 Legislatur Periode 750 
(1872/3). Before the debate was opened, a royal message, signed, among others, by the very 
minister whose activity was to be investigated, established a special commission, in which the 
representatives of the government had the majority. See ibid. 867. Before withdrawing his 
motion, Lasker showed the difference existing between a parliamentary inquiry and an investi- 
gation by the royal commission. See 2 Stenographische Berichte iiber die Verhandlungen des 
Hauses der Abgeordneten, 11 Legislatur Periode 1043-50, 1059 (1872/3). 

184 Morstein-Marx, supra, note 152, at p. 1140. An interesting view of the proceedings of one 
of the most outstanding of these inquiries is given by Weber, Die Ergebnisse der deutschen 
Bérsenenquéte, 43 Zeitschrift fiir das Gesamte Handelsrecht 83 et seq. (1895). 
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how far their investigative powers extended would hardly arise.*s It was 
at all times admitted that the committees did not have any power to com- 
pel testimony.’ 

The constitution of the German Republic granted the right of inquiry 
to the Reichstag. Article 34 reads, in its most important parts,*s’ “The 
Reichstag has the right, and on proposal of one-fifth of its members the 
duty, to appoint investigating committees. These committees, in public 
sittings, shall inquire into the evidence which they or the proponents deem 
necessary. The public can be excluded by a two-thirds majority vote of 
the investigating committee The courts and administrative au- 
thorities are required to comply with requests by these committees for 
information, and the records of the authorities shall on request be sub- 
mitted to them. The provisions of the Code of Criminal Procedure shall 
apply (as far as they are appropriate) to the inquiries of those committees 
and of the authorities assisting them, but the secrecy of letters and other 
mail, telegraph and telephone services shall remain inviolate.” In imi- 
tation of this institution, most of the German states adopted similar 
provisions in the new state constitutions.** 


The introduction of the right of inquiry into the constitution of Weimar 
was due to the direct influence of Max Weber.**® He had earlier praised the 


85 Embden, Wie sind Enquéten zu organisieren? in Das Verfahren bei Enquéten tiber so- 
ciale Verhiltnisse 12 (1877), identifies rightly the “Beamtenstaat” with what he calls the “in- 
complete inquiry” and modern parliamentarism with the complete inquiry. The delimitation 
of both types corresponds to the distinction made in the text. Embden admits that in the Ger- 
many of his day only “incomplete inquiries,” i.e., investigations without investigating power, 
were tolerated. 

86 Neumann-Hofer, supra, note 150, at p. 73, called this impossibility an “irreparable handi- 

cap” for the German commissions when compared with the British. On the occasion of the in- 
deleitine tiativ enti it was proposed to enact special laws giving to the inquiry com- 
mittees the power to compel testimony, in imitation of English and American practices. The 
proposal was rejected. See Reichsamt des Innern, 1 Denkschrift iiber das Kartellwesen. Druck- 
sachen des Reichstags No. 4, 6 (1906). 


+57 Translation adapted from Mattern, The Constitutional Jurisprudence of the German 
National Republic 429-30 (1928). 


188 See, e.g., Art. 25 of the Prussian, Art. 52 of the Bavarian, Art. 21 of the Saxon, Art. 8 of 
the Wiirt ‘irttembergian, constitutions. 


189 The part which Weber actually played in the history of the article is interestingly told, 
with the use of private correspondence and unpublished drafts of the constitution, by Heck, 
oo note 152, at p. 13-14. It was equally due to Weber’s influence that the parliamentary 

in Germany also had the function of protecting the minority of the parliament: 
one-fifth of the members Could request the investigation(see Weber, supra, note 151 at p. 67). 
This particular feature cannot be discussed here. About its (perhaps more theoretical than 
practical) importance, see Morstein-Marx, Beitriige zum Problem des parlamentarischen 
Minderheitenschutzes, 12 Abhandlungen und Mitteilungen aus dem Seminar fur dffentliches 
Recht (1924); he calls (p. 33) Art. 34 the “most significant purgatory of political morals knowr. 
to the constitution.” Similarly Lewald, Enquéterecht und Aufsichtsrecht, 5 Archiv des éffen: - 
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right of inquiry as yielding the “very best results of the English Parlia- 
ment,” and had recommended its introduction in Germany as the “funda- 
mental pre-condition of all further reforms.’"® 

The question of investigating powers was treated first in a committee 
of the Constitutional National Assembly almost casually. The repre- 
sentative of the Department of Justice drew attention to the necessity of 
compelling testimony under oath. As between the two ways to achieve 
this—either a detailed regulation in the standing order of the Reichstag, 
or an application of the Code of Criminal Procedure—he declared himself 
in favor of the first. Nevertheless the committee members decided for 
the application of the Code as far as appropriate.** Max Weber had re- 
marked in his previous private draft that since parliamentary inquiry 
involved the public interest even more than did penal procedure, all 
powers of enforcement should be given to the investigating committees. 
He therefore recommended at least a complete, not only an “appropriate,” 
application of the Code of Penal Procedure.** The plenary session of the 
Assembly adopted the provision concerning parliamentary inquiry, prob- 
ably without realizing its importance, without discussion, almost un- 
wittingly.** 

During the years of the Weimar Republic, the Reichstag and, among 
the German states, particularly the parliament of Prussia, frequently 


made use of the right of inquiry." In the two cases in which the newly- 


lichen Rechts, N.F. 326 (1923); at 320 he connects the protection of the minority with the 
general function of the inquiry: the discovery of the truth is furthered in situations where a 
parliamentary majority would prefer to leave facts undiscovered. 


60 Weber, supra, note 151 at p. 59~-6o. 


*6t 336 Verhandlungen der verfassungsgebenden Deutschen Nationalversammlung. An- 
lagen zu den stenographischen Berichten No. 391. Bericht des Verfassungsauschusses 266. In 
some of the state constitutions (see the list in Lammers, supra, note 129, at p. 470) there is no 
reference to the provisions of the Code of Penal Procedure. The committees of those states 
were therefore unable to enforce their decisions on testimony, etc 


162 See Heck, supra, note 152, at p. 57. Weber’s opinion is diametrically opposed to that of 
Michon, Des Enquétes parlementaires (1890), who at p. 61 expresses opposition to any com- 
pulsory power of the committees because “the social interest” involved in parliamentary in- 
quiry is less great than in the repression of delinquency. 


16 Session of July 3, 1919, 327 Verhandlungen der verfassungsgebenden Deutschen Na- 
tionalversammlung 1264 B, 1291 B. 


*64 The most important inquiries of the Reichstag are listed and discussed briefly by 
Poetzsch-Heffter, Vom Staatsleben unter der Weimarer Verfassung, 13 Jahrbuch des Sffent- 
lichen Rechts 121-23 (1925); 17 ibid. 75-6 (1929). See also Kéttgen, Die Entwicklung des 
Sffentlichen Rechts in Preussen, 18 ibid. 19 (1930), and von Jan, Verfassung und Verwaltung in 
Bayern, _ ibid. 4 (1927), and 19 ibid. 7 (1931). I am very much indebted for valuable re- 

the practice of ea in Germany to Professor Hans 
German ministries, now Dean of the Graduate Faculty 
of Political and Social Science of the New School for Social Research, New York City, and to 
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created Constitutional Court (Staatsgerichtshof) had to decide on the 
issue of parliamentary inquiry, it attempted to narrow down its scope 
considerably.“* However, the institution as such could no longer be 
eliminated,’ and continued to be practiced until the end of the Republic 
in 1933. 

Unlike the situation prevailing in France, in Germany Article 34 
seemed to have given a statutory delimitation of investigating powers. 
From the very beginning, however, sharp controversies arose concerning 
the extent of the powers of committees over persons and papers, the 
uncertitude being favored both by the somewhat vague wording of Article 
34 and by the particular circumstances of the first parliamentary inquiry 
under the new regime. 

The National Assembly in Weimar had decided to place the investi- 
gations concerning the responsibility of the German imperial authorities 
for the World War and its prolongation in the hands of a parliamentary 
inquiry commission, such as was provided for in Article 34." In spite of 


Dr. Ernst Hamburger, former member of the Prussian Landtag, now Research Associate of 
the same faculty. 


*65 See the decision mentioned above at note 131, and Fraktion der Biirgerpartei und des 
Bauernbundes im wiirttembergischen Landtag v. (1) den wiirttenbergischen Landtag, vertre 
ten durch seinen Prisidenten, (2) den Freistaat Wiirttemberg, vertreten durch seinen Staats- 
prasidenten, Staatsgerichtshof January 12, 1922. 104 Entscheidungen des Reichsgerichts in 
Zivilsachen 423 et seq. (1922). In this second case it is asserted that even after 1919 the 
parliamentary i inquiry in Germany and her states could not have the broad functions held 
in Great Britain. Lengthy excerpts from the two decisions in English translation are given by 
Mattern, supra, note 157, at p. 285 et seq. A sharp criticism of the decisions is voiced by 
Poetzsch-Heffter, Zwei Urteile des Staatsgerichtshof tiber Untersuchungsausschiisse, 4 Archiv. 
des Sffentlichen Rechts N.F. 210-38 (1922), and by Lewald, supra, note 159 at p. 278. 


166 See Alsberg, 34. 1 J. T. 335 (1926). For the fact that parliamentary investigations ac- 
tually never became a “significant feature of Weimar democracy,” see infra, note 272. 


"67 We omit from the following discussion the investigations carried out by the so-called so- 
cialization committees in 1919 and 1920 (Reichsgesetzblatt—1919—198 and ibid.—1920—981; 
see also Rosenbaum, supra, note 152, at p. 1026) and by the commission of inquiry which 
proposed in 1926 to survey the possibilities of economic recovery (Reichsgesetzblatt _ 
195-6; see also Rosenbaum, Die Enquéte von 1926, 11 Wirtschaftsdienst 1053 ff. (1926), and 
Morstein-Marx, supra, note 152, at p. 1142-3). Not only from the constitutional aspect was 
neither of these commissions a parliamentary investigating committee, the one being desig- 
nated as a “free scientific body,” the other as an “organ of the national government with a 
privileged status.” Likewise the composition of these commissions, as well as their methods of 
discovering the facts, and the legal basis for their investigating powers, differed so greatly 
from ordinary parlimentary committees that they cannot be treated here. The extremely 
meager results of these and some similarly organized economic committees were notorious. 
This was due, of course, much more to the historical circumstances than to the extent of the 
investigating powers of the committees. See also Hartnig, Darstellung des Enquéteverfahrens 
27-55 (1931). 

168 Session of August 20, 1919, 329 Verhandlungen der Verfassungsgebenden National- 

2708 A. For more details, see W. Jellinek, Revolution und Reichsverfassung, 9 
Jahrbuch fiir dffentiiches Recht 89 et seq. (1920). 
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assertions to the contrary,’ there could be no doubt that the committee 
was constitutional; nothing in Article 34 forbade the opening of such 
an investigation. Another question was whether a parliamentary com- 
mittee was particularly fitted to pass judgment on events of world history 
where not only the mistakes of a government and its agents but an entire 
regime, its foundations and basic beliefs, had to be judged.'”? Undoubted- 
ly, for political as well as legal reasons,*” it must be considered a stroke 
of bad luck that the young right of inquiry in Germany was subjected 
.at its very birth to the strain of the so-called War Guilt Committee.*” 
The difficulties started as soon as the committee began to gather evidence 
by hearing political and military leaders of Imperial Germany. All of 
them took the oath according to the German Code of Criminal Procedure, 
which, with certain exceptions, declares the oath of witnesses obligatory." 
But some of them did so under violent protestations against the fact that 
sworn testimony was asked of persons who could be indicted the very next 
day on the same facts.'7* One witness after another protested against the 
“illegal combination of defendant and witness in the same person .... 
the abnormality contrary to the legal conceptions of all civilized na- 
tions.”*7> When General Ludendorff, during a committee hearing, read a 
1 See, e.g., Kaufmann, Untersuchungsausschuss und Straatsgerichtshof 22 (1920); Finger, 
Das Staatsrecht des Deutschen Reiches der Verfassung v. 11 Aug. 1919 261 (1923). 


17° Characteristically enough, Max Weber, the staunchest advocate of the right of inquiry, 
advised strongly against entrusting the question of war guilt to a parliamentary investigation. 
See his letter to the Frankfurter Zeitung of March 20, 1919, published in Gesammelte Politische 
Schriften 487 (1921). An analogous investigation was conducted by the committee instituted 
in France in 1871 to pass judgment on the responsibility of the French Government of National 
Defense (see especially the “Note” of this inquiry committee, Session of November 13, 1872; 
Annexe No. 1416 J. O. 251-258 (1876)). The results of both the German and the French com- 
mittees were equally poor, not only because the subject of their investigations was not suited 
to parliamentary inquiry, but also because their investigating powers were inadequate to their 
tasks (see Arnitz, Les Enquétes parlementaires d’ordre politique 92 (1917), and Vossische 
Zeitung, February 11, 1926). 

17" The hearing of the imperial generals Hindenburg and Ludendorff was an occasion for the 
staging of reactionary mass demonstrations (see Vossische Zeitung, November 14, 1919). 

*7 Only a few months after the enactment of the Constitution, the institution of parlia- 
momtecy Senery, Coanearoees She ana (in a Reichstag debate) under the fire of arguments 
springing from the unsatisfactory results of the War Guilt Committee. See session of October 
24, 1919, 330 Verhandlg. etc. 3395 D. 

173 Articles 57, 58, and 61. 


+74 At the time of the committee’s investigations there was actually a proposal under dis- 
cussion to try the members of the Imperial Government before a special high court. See Kauf- 
mann, supra, note 169, at p. 29 et seq., and Kahl, Untersuchungsausschuss und Staatsgerichts- 
hof, 25 Deutsche Juristen Zeitung 1 et seq. (1920). 

Wy ty eat tf Ng Untersuchungs- 
ausschusses der Verfassungsgebenden Nationalversammlung 301, 313, 478; 2 ibid. 695-6. 
One of the committee members rightly emphasized (loc. cit. vol. 1, 479-81) that such a situ- 
ation was not infrequent in parliamentary inquiries in other countries. 
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juridical dissertation expounding why, according to Article 54 (now 
Article 55) of the Code of Criminal Procedure, he and Hindenburg would 
be entitled to refuse any testimony,'” and when he asserted that by taking 
the witness stand they volunteered their services for the discovery of the 
truth,'’’ it became evident that a concerted manoeuvre was intended to 
challenge the committee. The committee was unable to meet this chal- 
lenge, and was helpless when the same witnesses indulged in lengthy 
propaganda speeches against republican government and institutions. In 
Germany the institution of contempt of court is as unknown as it is in . 
France.'”* Some of the most elementary rights of the tribunals to main- 
tain order are scattered throughout various laws. As none of them is 
contained in the Code of Penal Procedure, to which alone Article 34 of the 
constitution referred, the chairman of the committee could only protest 
in vain against the witnesses who proceeded “according to plan.” After 
the first hearing of Hindenburg and Ludendorff, the committee suspended 
its sessions for several months, although the evidence was by no means 
complete. It then decided to refrain from obtaining oral testimony. be- 
cause it had no other means of preventing the transformation of the com- 
mittee’s investigation into what its chairman, after the experience with 
the Kaiser’s generals, called a “political debating club.’”*”? Weber had 
expected" that the parliamentary right of inquiry would terminate a 
situation in which the members of parliament very often could obtain 
only cynical and arrogant answers from acting government officials. A 
few months after the enactment of the new constitution, a parliamentary 
committee to which insufficient powers had been given was helpless 

76 Article 55 of the Code permits a witness to refuse to give testimony which could cause 
his criminal prosecution or that of his close relatives. 


177 Berichte, supra, note 175, vol. 2, 696-7. The opinion of the witnesses was shared by 
Hachenburg, Juristische Rundschau, in 24 Deutsche Juristen Zeitung 987 (1919); Other, 
Untersuchung durch einen Reichstagsausschuss wihrend schwebenden Strafverfahrens, 91 
Der Gerichtssaal 433 (1925); Kaufmann, supra, note 169, at p. 29, and Kahl, supra, note 174, 
at p. 1 et seq. 


ies handler dat te epheh pelitbed te soe patients & Bepsilions Omang. $n 


gese 

sammlungen und ihrer Untersuchungsausschiisse 4 (1927). On the signiSeant diference which 
prevails in common law and in civil law countries in regard to contempt powers in general, see 
Pekelis, Legal Techniques and Political Ideologies, A Comparative Study, 41 Mich. L. Rev. 
665 (1943), Pekelis, Administrative Discretion and the Rule of Law, 10 Social Research 33 
(1943), and Krassa, Interaction of Common Law and Latin Law: Enforcement of Specific 
Performance in Louisiana and Quebec, 21 Canadian Bar Rev. 337 (1943). 


179 See 2 Verhandlungen, etc. 699, 700, 701, 705, 714, 759; and Vossische Zeitung, November 
18, 1919. 


18 Supra, note 151, at p. 58. 
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against the provocative behavior of the military and political leaders of a 
defunct regime. 

During one of the sessions the former secretary of state, Helfferich, 
refused to answer a relatively unimportant question asked him by one of 
the committee members, Representative Cohn of the Independent 
Socialist Party. Mr. Helfferich motivated his refusal by the fact that Mr. 
Cohn had repeatedly declared that he.looked upon the witness as a de- 
fendant. Moreover, Mr. Helfferich asserted that had this been a court 
proceeding, he would consider Mr. Cohn disqualified as a judge because 
of his political activities. Applying Article 69 (now Article 70)* of the 
Code of Penal Procedure, the committee assessed a fine of 300 semi-in- 
flated marks. The same witness later persisted in his attitude, specifying 
that he would answer every question of the chairman, but none put by 
Mr. Cohn. The committee assessed the fine for a second time, but sub- 
sequently had to cancel it because Article 7o-IV of the Code prohibits 
repeated assessments of fines." However, even when the committee 
turned to the courts for the collection of the first fine, the higher courts 
sustained the witness’s contention that the decree assessing the fine was 
illegal and hence could not be served nor the fine collected.*** It is true 
that the behavior, outrageously disorderly, of the witness Helfferich dur- 
ing the incident would have been reason enough for several punishments 
for contempt, if only the committee had had any contempt power. 

** Article 51 provides, as to the witness who does not appear, a fine (ranging, before 1924, 
from 1 to 300 marks, since then, from 1 to 1,000 RM), or in case of non-payment, imprison- 
ment up to six weeks. The witness can also be apprehended in order to secure his 


appearance. 
Article 70 provides, as to the witness who refuses to testify, a fine of equal amount, or im- 
prisonment up to six months. 


«82 See 1 Verhandlungen, etc. 590-600, 670-673, 693-4; and Vossische Zeitung, November 15, 
IQIQ. 

83 See Kammergericht Zivil Senat 1 A, March 19, 1920, 40 Rechtsprechung der Ober- 
landesgerichte auf dem Gebiet des Zivilrechts 172 (1920); Vossische Zeitung, December 23, 
Te eee a 1920. stacker area btful whether the committee had 
rightfully applied Article 70. This provision is a weapon against the witness who refuses 
to contribute to the discovery of the truth; Helfferich had not refused to answer any ques- 
tion which the chairman would put to him. The whole situation, and even the various court 
decisions, were extremely involved. See also Heck, supra, note 152, at p. 70, and Siehr, Zur 
Frage der Zeugnisverweigerung vor dem Untersuchungsausschuss, 6 Deutsche Strafrechts- 
zeitung 373-75 (1919). Binding, in Leipziger Neuste Nachrichten, January 6, 1920, and Kauf- 
mann, supra, note 169, at p. 31, thought that the application of Article 70 by a parliamentary 
committee would never be “appropriate” in the sense of Article 34 of the constitution. If this 
suggestion, refuted by Hatschek, supra, note 132, at p. 700, had been followed, the inquiry 
committees would have been deprived of any effective means of furthering the discovery of the 
truth. This argumentation shows not only to what interpretation the vague wording of 
Article 34 easily lent itself, but, more important, that attempts to deny investigating powers 
to the parliament did not cease with the enactment of the republican constitution. Messrs. 


ne eS eee a ee eer en nee 
German universities of Leipzig and 
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In spite of this early setback, the investigating powers over witnesses 
granted by the constitution to the inquiry committees did not always 
prove equally unsuccessful for the discovery of the truth. In general the 
sharp antagonisms and the great number of parties under the Weimar 
Republic made for a painstaking investigation at least of those facts which 
in the opinion of one committee member could be detrimental to his 
political adversary.“*4 

That the committees had no contempt power to punish witnesses for 
disorderly behavior was authoritatively stated after many more con- 
troversies had arisen."*s This situation frequently led to conflicts between 
committees and witnesses hardly reconcilable with the dignity of parlia- 
ment.'** But no statute was ever enacted to supplement the insufficient 
powers of parliament, the only bill introduced in the Reichstag dealing 
with the right of inquiry aimed at a substantial curtailment, not en- 
largement, of the committees’ powers."*? 

On the other hand, it was no longer denied that under Articles 51 and 
70 of the Code of Penal Procedure the committees had the right to demand 
punishment of witnesses who failed to appear or refused to testify. To ob- 
tain such punishment, the committees still had to apply to the courts, but 
since courts and prosecuting authorities were now deemed obliged to 
comply with their requests,"** no further difficulties seem to have arisen. 


It appears, however, that in not a single case was the imprisonment of re- 
calcitrant witnesses resorted to, although the law would have entitled the 
committees to use this means of coercion. 


"* Characteristically enough, in those German states where the antagonisms between ex- 
tremist parties developed earliest, the parliamentary inquiry was most frequently sought in 
order to compromise the political adversary. (See, for Thuringia, Kéllreutter, Parlament und 
Verwaltung, 31 Deutsche Juristen Zeitung 257 (1926)). The esprit de corps among parlia- 
mentarians which very often prevailed in nh with the exception of the extreme 
left—did not develop in the short-lived German Republic 


*85 See the i i i 
Justice] iiber die Zwangs- und Strafbefugnisse der ane aa ae. 
Verhandlungen des Reichstags. III. Wahlperiode (1924) Anlage zu den S i 
Berichten No. 2690, p. 2. The argument was still that Article 34 of the constitution did not 
mention the statute containing the contempt powers. Heck, ~~, note 152, had rightly 
maintained that the “appropriate” application of the Code of Penal Procedure included the 
application of the supplementary provisions of a statute which was only technically different. 
The authoritative interpretation decided otherwise. 


86 See Hachenburg, Juristische Rundschau, 31 Deutsche Juristen mee} 498 (1926). 
While no punishment of contumacious witnesses was possible, the police power of parliament 
was once used to expel a member of the committee from the sitting. See Drucksachen des 
Preussischen Landtags No. 58, Sp. 80 (1925). 


17 See infra, note ago. 


*88 See the Gutachliche Ausserung, supra, note 185, and, similarly, Lucas, Die Strafgewalt 
tarischer Untersuchungsausschiisse, 2 Juristische Rundschau 336 et seq. (1926); 
Anschiitz, Die Verfassung des Deutschen Reichs vom 11 August 1919 139 (1926). 
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Whereas the Code of Penal Procedure prescribes the compulsory oath 
for witnesses to be takeri before testimony is given, the parliamentary 
committees very often refrained completely from imposing the oath, or at 
least deferred it until after the completion of testimony.“** In certain 
investigations of the Prussian parliament, it became even the general 
practice to forego the oath." The hesitation at imposing the oath usually 
originated in the scruple to have the oath taken by a witness who could, 
possibly on the same facts, be the defendant in criminal proceedings. 
There also prevailed an uncertainty as to whether a witness threatened 
by criminal prosecution could refuse to answer altogether.’” 

The largely varying practices resulting from such a situation were cer- 
tainly not favorable to an effective discovery of the truth. While one 
investigating committee decided that the witness could not refuse to 
answer any question, its chairman spoke out, saying that he considered 
such a procedure “torture.’’**? A member of another committee declared 
that failure to have witnesses swear to their statements meant that the 
committee would be confronted with the “most terrible lies.’"*’ One 
might wonder whether the very numerous committees which almost never 
imposed the oath did not have to reckon with the untruthfulness of 
testimony. 

Repeatedly it was maintained that a law laying down uniform and pre- 
cise rules for the extent of investigating powers should be enacted,'** but 
the proposals never reached even the state of a bill." 


+89 See, for a discussion of the questions involved, the debate in the session of February 3, 
1925, on the so-called Staatsbankausschuss. 1 Drucksachen des Preuss. Landtags, 2 Wahlper- 
iode 1925 No. 319, 434; and session of May 7, 1925, 2 ibid. No. 580, 1379-81. 


19° See, e.g., the investigation into the so-called Vehm murders, 9 ibid. No. 3345, 880. 


191 That there was a duty to testify in such cases was maintained by Rosenberg, Parla- 
mentarische und gerichtliche Untersuchungen, 30 Deutsche _— Zeitung 637 (1925); the 
opposite conclusion was drawn by Warmuth, Staatsgerichtshof und parlamentarischer Unter- 
suchungsausschuss 35 (1929); Lammers, supra, note 129, at p. 471; Hatschek, supra, note 132, 
at p. 703; Finger, supra, note 169, at p. 262. For similar difficulties arising in France, see supra 
at notes 87 and 88. 


192 2 Drucksachen des Preuss. apt A iy ig a 580, a 580, pp. 
3-1531. Against the decision of the committee also Herz, Auskunftspersonen vor den Unter- 
suchungsausschiissen, Vossische Zeitung, March 18, 1926. 

193 See Leidig, 34.2 J. T. 131. 

94 See Heck, supra, note 152, at p. 85 Jacobi, 34.2 J.T. 97 way The dangers arising 
from the formlessness of the proceedings before the committees for ena 
are depicted by Chrzescinski, Untersuchungsausschiisse, 30 Deutsche Juristen Zeitung 1078 
(1925). 

195 In view of the foregoing, the unsubstantiated statement made by Blachly-Oatman, The 
Government and Administration of Germany 633 (1928), that the German committees had 
rather broad inquisitorial powers and that witnesses were “not so thoroughly immune from 
effective inquisition as is sometimes the case in the United States,” appears erroneous. 
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The limits of every investigative power in a political situation like that 
prevailing in the Weimar Republic were demonstrated by the behavior of 
some witnesses during the investigation into the so-called Vehm murders. 
They declared before the committee that they would not hesitate to swear 
to a false statement before a despised parliamentary institution if that was 
necessary for the weal of their organizations—the right-wing conspiratorial 
clubs to which they had avowed loyalty.’ 


II. SEARCH, SEIZURE, AND ARREST 


Sometimes the uncovering of particularly elusive information might not 
be possible by the hearing of witnesses alone. In cases where the courts 
would resort to seizure, search, or arrest for the securing of evidence, are 
parliamentary commissions entitled to use similar means? In both France 
and Germany this question was of particularly great importance because 
no general contempt powers could be exercised to “send for papers.” 

In France, search and seizure have been practiced by two of the com- 
mittees characterized above as having been born out of an emergency 
situation.**” The committee of the Chamber of Deputies which investi- 
gated the activities of Charles X’s ministers obtained, not without 
difficulty, all the rights of which the juge d’instruction’®* was possessed. 
The majority of the deputies voted for the granting of such powers be- 


cause the committee had to fulfill a special task very similar to that of 
the juge d’instruction: its investigations were destined to prepare the 
accusation of the ministers to be judged by the upper house."®’ In its re- 
port, the committee related the rather modest use it had made of the rights 
obtained by it.*”° Somewhat freer use of the right to seize papers and 
search for evidence was made by the committee of the Constituent As- 
sembly investigating the insurrection of June, 1848. It is true that the 


196 The episode is related by Schetter, 34.2 J.T. 140 (1926). Since the Weimar Constitution 
had constituted the investigating committees “authorities” (see Anschiitz, supra, note 188, at 
Pp. 139) the witnesses faced indictment for perjury. But under the aspect of truth discovery, 
it was decisive that the witnesses were not deterred by such a possibility. They either relied 
on the usually favorable bias of the courts toward defendants belonging to right-wing organiza- 
tions, or were willing to take the risk of their loyalty to groups hostile to the existing state. 
For the problem of conflicting loyalties in the modern state, see Barker, Reflections on Govern- 
ment 22 (1942). 

197 See above, at notes 18 and 19. 


«98 The functions of the juge d’instruction correspond, in this stage of criminal proceedings, 
by and large, to those of the district attorney in the United States. 

19 Article 55 of the Constitutional Charter, Session of August 20, 1830, Moniteur Universel 
937 (1830). 

20 Session of September 23, 1830, ibid. 1147 et seq. 
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committee, in order to obtain such evidence, had codpted a judge charged 
to execute the necessary measures.*" 

Besides these two extraordinary inquiries, in only one case did a 
parliamentary committee order the seizure of evidence. When the first 
’ Panama Committee wished to examine twenty-six checks which the 
courts had refused to seize, the committee induced the police to proceed 
with an administrative seizure provided for by Article ro of the Code of 
Criminal Procedure.** Such a situation, however, did not repeat itself. 
Not only was the legality of the granting of these competences denied by 
writers on constitutional law,?* but whenever a request was made to 
secure to a committee all investigating powers necessary for the dis- 
covery of the truth, it was decried as the most dangerous infringement of 
separation of powers as well as of the liberty of the citizen.*** To defeat 
the bill proposed by the Chamber in 1914 to include such rights, a Senator 
asserted that the enactment of this law would bring back the worst days of 
French history and would threaten the security and freedom of every 
citizen.**S No better fate was reserved to later attempts which were 
made to supplement the statute of 1914 by granting these rights.” Dur- 
ing one of these discissions, a deputy showed how fallacious it was to in- 
voke Montesquieu constantly: he, who had always declared that virtue 
is of the first importance in a state, could not be appealed to for support 
by those who wanted to deny the necessary powers for the uncovering of 
public scandals.?"7 


201 Session of August 3, 1848, 2 Compte Rendu des Séances de |’Assemblée Nationale 844; 
and August 25, 1848, 3 ibid. 467. For a letter of the attorney general on this occasion, see 
Pierre, Traité de droit politique, électora] et parlementaire 706 (5th ed. 1919). 


202 See Pierre, supra, note 201, at p. 706. 


2°3 See Michon, supra, note 162, at p. 61, who speaks of “monstrous” rights. Similarly 
Amitz, supra, note 170, at p. 150; Coustis de la Riviére, Les Commissions parlementaires d’en- 
quéte et la séparation des pouvoirs 91 (1926). Even Bonnard, Les Pouvoirs judiciaires des 
commissions d’enquéte parlementaire et la loi du 23 mars 1914, 31 Revue du Droit Public 386, 
at p. 407 (1914), who, differing with Coustis de la Riviére, considered the statute of 1914 ac- 
ceptable, thought that an enlargement of the powers of investigation beyond that statute 
would be unconstitutional because of violation of the separation of powers. 


24 See, e.g., for the first Panama inquiry, the sessions of December 5 and 15, 1892, J. O. 
Débats Ch. 1753 and 1817 (1892); for the first Rochette inquiry, the session of July 11, 1910, 
ibid. 2499 (1910). 


2°5 Session of March 20, 1914, J. O. Débats Sén. 448 (1914). 


2¢6 The Socialist Renaudel remarked during the inquiry into the Oustric scandal that the 
statute of 1914 was not sufficient to shed the necessary light on the facts investigated. The 
right-wing politician Mandel then proposed to put the case before the Chamber. See Le 
Temps, January 7, 1931. 


207 See Lagrange, in the session of February 16, 1934, J. O. Débats Ch. 495 (1934). 
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In Germany it was extremely controversial whether the application of 
the provisions of the Code of Penal Procedure to parliamentary inquiry 
included such rights as search, seizure, and arrest.”** From the wording 
of Article 34 of the constitution one would have gathered rather that it 
was originally intended to grant these competences. Otherwise, the ex- 
plicit provision that the secrecy of mail, telegraph, and telephone services 
remain inviolate would have been unnecessary. The controversies about 
the correct interpretation of Article 34, however, remained altogether on 
a purely theoretical plane. The inquiry committees in Germany never 
resorted to search and seizure, and the issue thus was never raised.*°® The 
committee on the war guilt question had published an appeal to deliver 
all papers, records, and documents which could be of interest for the 
questions investigated.”° It had refrained from indicating the powers it 
would use to take possession of such evidence, and actually never used 
any. 

There are numerous parliamentary precedents which show that at all 
times Congressional committees searched for evidence in books, records, 
and files by the issuance of a subpoena duces tecum.™ It has never been 
doubted that Congress or its committees had the right to do so. It was 
also settled relatively early that no secrecy of telegraphic and mail com- 
munications prevailed against the desire to discover the truth, and this 
even if state law made telegraphic messages confidential. In 1876-77 an 
investigation into election practices in the Southern states caused the 
sergeant-at-arms to arrest the manager of the Western Union Telegraph 
Company in New Orleans and keep him in custody until he agreed to 
produce all telegrams sent or received by eight individuals during a 
certain period.” 

The only controversial question in regard to documentary evidence was 
the extent to which the designation of desired documents had to be 
precise. Congress and its committees never saw a necessity to be specific 
where they had no knowledge of the peculiar nature of the papers held by 





































208 The question was answered in the affirmative by Hatschek, supra, note 132, at p. 697. 
Poetzsch-Heffter, supra, note 164, at p. 183, would grant the right to seize and search, but not 
to arrest. Against the granting of arrest as well as seizure and search, Lammers, supra, note 
129, at p. 472; Anschiitz, supra, note 188, at p. 141; Alsberg, 34.1 J. T. 342. 

29 See Alsberg, 34.1 J. T. 342. 

210 See Heck, supra, note 152, at p. 64. 

#11 To treat the subpoena duces tecum together with search and seizure is justified by the fact 
that in France and Germany the effect obtained by the common law subpoena could often be 
realized only by search and seizure. 

212 See 44th Cong. 2d sess., Record 325, 328-330, 352, 358. 
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a witness.“* When, on one occasion, the wholesale demand of a com- 
mittee for “papers,” especially telegrams, was denounced, a member of the 
investigating committee replied, “The reason why we had to go pretty 
broadly in our selection was that the corrupt rascals engaged in this 
nefarious business used all manner of feigned names 
ment on earth has always held for itself the right to examine papers for its 
own protection.”"4 Nor did the House consider itself bound by rules which 
apply in the courts between parties litigant as to the production of private 
papers, their pertinency and relevancy. ‘To maintain that .... would 
so hamper the power of investigation which this House possesses with 
reference to matters of public concernment as to render it almost nuga- 
tory.”"s 

It had always been at least the prevailing opinion in Congress that the 
Fourth Amendment, preserving the citizen against unreasonable searches 
and seizures, did not protect against even the most broadly worded request 
of Congress for papers and records.”* The issue was raised once more in 
recent times during one of the investigations into lobbying activities. A 
senator approved of certain subpoenas which had demanded production 
of all telegrams sent during a certain period “relating to the socalled 
holding company bill”; he objected only to those which flatly demanded 
all telegrams “relative to the subject matter under consideration,” e.g., 
lobbying. But even on this point, the senator was rebuked by Senator 
Norris, who, nevertheless, has always stood for the defense of the rights 
of the citizen: “Where the Fourth Amendment is raised as an objection, 
ought we not, while not nullifying the amendment, consider it in the 
light of the fact that if we are very strict in our construction, the Fourth 
Amendment might be used as an absolute barrier to the production of 
evidence which every honest man would concede ought to be produced 
and thus be used as a yoke instead of a protection to the innocent? It 
might become the instrument of great injustice instead of protecting the 
innocent,’”*7 

The attitude of the courts towards the constant Congressional practice 
has never been clearly proclaimed. In the case of an inquiry conducted by 


213 See 24th Cong. 1st Sess. House. Rep. No. 193, p. 2. 

2%4 4oth Congr. 2d sess. Globe, 2580-1. 

*15 44th Cong. ad sess. Record 328. Ibid.: “The papers are required to be stated or specified 
with only that degree of certainty which is practicable 

216 See, Os 44th Cong. 1st sess. Record 2008-2019. For a general appraisal of Congressional 
practice in this respect, see Eberling, ——— Investigations 286~7 (1928). Cf. also ibid., 
the interesting letter by Senator Walsh 


217 74th Cong. 2d sess. Siasiéd sibd-ne 
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the Interstate Commerce Commission (whose investigative powers had at 
times been more carefully watched by the Supreme Court than those of 
Congressional committees), the application of narrow rules requiring a 
“strict correspondence . . . . between allegation and proof” was rejected.” 
On the other hand, a dictum took the view that the Fourth Amendment 
does apply in such investigations, and that some “particularity” is de- 
manded.”* More recently a subpoena ordering from the Western Union 
Company all telegrams received or sent by a law firm during a period of 
ten months was held unlawful as interfering with the Fourth Amend- 
ment.”° It is doubtful whether this view would be upheld by the Supreme 
Court of the United States." It is likely that, in analogy to what has been 
held in regard to testimonial evidence, no search for evidence will be 
deemed ‘“‘unreasonable” wherever an investigating committee has juris- 
diction.”* One of the most recent cases deciding the issue of Congressional 
investigation shows clearly that the Supreme Court leaves unchallenged 
most “inquisitorial”’ methods of search undertaken by Congressional com- 
mittees.** 


III. EvmEnce From ADMINISTRATORS AND OFFICIAL FILES 


The right to hear as witnesses not only private persons but administra- 
tive agents as well has always been claimed by the French parliament.™ 


For in the majority of cases control over the executive, one of the main 
goals of political inquiry, can be exercised most efficiently by gathering 
the facts from the administrators themselves. 

Eminent constitutional writers have maintained in theory that the 
duty of every civil servant to appear and testify to the best of his knowl- 


218 Interstate Commerce Commission v. Baird, 194 U.S. 25, 44 (1904). 
19 Hale v. Henkel, 201 U.S. 43, 76, 77 (1906). 


220 Strawn v. Western Union Telegraph Co., D.C. Sup. Ct., unreported, see 3 U.S. Law 
Week 646 (1936); New York Times, March 12, 1936, 1:4. 


221 For a sound criticism of the decision, see 36 Col. L. Rev. 841 (1936). 
222 See Dimock, Congressional Investigating Committees 154 (1929). 


293 Jurney v. MacCracken, 294 U.S. 125, 144 (1935); see supra at note 35. The committee 
obtained evidence for its investigation as well as for the contempt proceeding against the 
witness by the aid of inspectors of the Post Office Department, who searched through waste 
and pasted together the bits of documents which had been torn to pieces by the client of the 
witness. (See Sen. Doc. No. 162, 73d Cong. 2d sess., 106-116). 


24 See, e.g., the report of the Panama Committee, J. O. Doc. Ch: 42 (1893): “The par- 
liamentary committee is a delegation of the Chamber and it has always been recognized that it 
was the duty of parliament to control the activities of the executive. While exercising those 
functions, we have the right to put questions to you” (a high judicial official). 
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edge before the committees resulted from the general relationship between 
the executive and the supervising parliament.** 

But since the days of the July Monarchy, the government has de- 
manded the right to determine procedure in the hearings of officials before 
parliamentary committees. The committee which in 1842 attempted to 
investigate the illegal influence exerted by the administration upon cer- 
tain electors at the polls informed various departments that it had de- 
cided to hear several civil servants as witnesses. The Minister of the 
Interior protested against such a decision in the name of separation of 
powers: the constitution had vested only the king with executive power. 
While he, the minister, was willing to provide the committee with all 
information concerning the activities of the administration, he would 
never permit his subordinates to enter into direct contact with the parlia- 
ment. Eventually a compromise solution was reached: the minister him- 
self presented the administrators to the committee. “[Therewith] the 
principle of the separation of powers and of responsibility will be observed. 

. . My presence will serve to mark the limits of the two powers.””° 

Although it is not easy to understand what constitutional bearing the 
presence of the Minister could possibly have had,**”” the compromise 
reached in 1842 determined the relations between investigating committees 
and administration for almost a century to come.** Not that the minister 
was present at every hearing. But it was a settled rule that the committee 
never established direct contact with the administrators; where they tried 
to do so, strong protests were raised.*® The government, by circular letter 
or by individual instruction, directed the officials as to what to say and 
what not to say.*3° According to the orders they had received, the wit- 


235 See, e.g., 4 Duguit, Traité de droit constitutionnel 396 (1924); and Manuel de droit 
constitutionnel 457 (1918). 


226 See Moniteur Universel Supplément to No. 117 (1843), April 27, 1843, I-III 
227 See also Arnitz, supra, note 170 at p. 69. 


238 A different procedure was adopted only in those emergency situations where extraor- 
dinary powers had been granted the committees. See supra, notes 18-21. The Committee 
of 1848 had been granted the right to enter all government offices freely (see Michon, supra, 
note 162, at p. 134). The committee investigating war supplies in 1871 obtained without delay 
all official information and documents which it deemed necessary. See sessions of April 7, 1871, 
J. O. 446 (1871) and March 4, 1872, ibid. 1565 (1872). 


229 See, eg., the letter quoted by Pierre, supra, note 201, at p. Oh arenas oo areery 
19, 1888, by the Minister of the Interior in the name of the “good functioning of the ad- 
ministration” to a committee which had invited various officials to testify. 


Se ee en ene ee see ibid. 695: “Of 
course the age yar anzeen onda bys! investigation ....but....it also has 
special duties of discretion and reserve. ....” For other circulars, see e.g., y & 0. 3-4 $1-52, 
67 (1878). 
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nesses sometimes took the oath, sometimes refused. Under oath they not 
infrequently declared themselves unable to go beyond a certain point in 
their testimony.** On other occasions, a public official stated that al- 
though the government had authorized him to testify freely, his own 
conception of professional secrecy forbade him to lift the veil from ad- 
ministrative or judicial activities.?” 

The parliamentary committees usually did not insist in such cases.*3+ 
Certainly it would have been possible to set the mechanism of ministerial 
responsibility into motion against the government. But it then became a 
question of political expediency whether it was advisable to overthrow 
a government because it had not authorized a sub-prefect or an attorney 
general to make a certain statement. There were, finally, some investiga- 
tions for which the civil servants obtained full authorization to testify 
without restraint.”*4 

While Congress, in its investigations of the executive branch of govern- 
ment, had to reckon with some of the difficulties which the French parlia- 
ment tried vainly to overcome, its record is on the whole far more success- 
ful. As early as 1792, three years after the Constitution went into effect, 
the acting secretaries of the Treasury and War appeared before a Con- 
gressional committee inquiring into the causes of General St. Clair’s ex- 
pedition.*** In 1818, the objection that an inquiry by the House into the 


conduct of clerks in the executive department would be an infringe- 
ment upon, the executive’s power was disregarded.*** In 1834 a committee 
report assumed for Congress as the “great inquest of the Nation . 

power to inspect all departments of the Federal Government.””?37 While it 
was the rule to address the head of the department, this was by no means 
always observed. In the many instances in which Congress directly 


23" See the minutes of several committees related by Pierre, supra, note 201, at p. p696-7, 
and Supplément 816 (1924). 


232 An example is offered by the behavior of Attorney General Fabre in the first Rochette 
investigation. See supra, at note 44. 

233 See, e.g., the way in which the second Panama inquiry finally gave up the attempt to 
hear the gravely compromised Attorney General Quesnay de Beaurepaire, who had refused to 
testify, after lengthy animadversions against the committee’s alleged violation of the separa- 
tion of powers. J. O. Doc. Ch. 41-42 (1898). 

234 See, e.g., for the investigation concerning the events of February 6, 1934, 1 Rapport 
Général fait au nom de la commission d’enquéte chargée de rechercher les causes et les origines 
des événements du 6 février 1934. Annexes, No. 3383, p. 1345. 

235 3 Annals of Congress (2d Cong.) 490, 1106. 

#36 3 Hinds’ Precedents 85 (1907). 

237 Thid. 92. 
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addressed another official, such as the military in the field, for instance, 
no objection was raised on the part of the principals.’ 

The most marked differences between the situation prevailing in France 
and that in the United States are to be found in the incomparably greater 
number of investigations in this country calling for the appearance of 
government officials, and in the very sweeping character of some of these 
investigations, which sometimes called for scrutiny of the entire activities 
of one or several departments.” Almost all the resolutions ordering such 
investigations granted the power to send for persons and papers. Numer- 
ous subpoenas were issued to government officials in each instance.” 

As compared with the great number of these investigations, the con- 
flicts which have arisen between executive and Congress have been 
relatively infrequent—and have become more and more so*—however 
violent the disputes might have been at times. From President Jackson’s 
refusal in 1837 to direct government officials to furnish certain information 
(he swore to resist the requests made by Congress as he would resist “the 
establishment of a Spanish inquisition’’)* to President Coolidge’s opposi- 
tion in 1924 to the methods employed by the Senate investigating the 
Bureau of Internal Revenue (he entered a “solemn protest’’ against what 
he called “a government of lawlessness”’),?4* the struggle centered around 
the perennial issue of parliamentary control versus administrative 


efficiency. Very often when the government was reluctant to yield to 
Congressional demands, it gave as a reason for its attitude the necessity of 


238 See, e.g., the cases related ibid. 189, 199. 


239 The wide range of Congressional activity in this respect is demonstrated by the enumera- 
tion given by Eberling, supra, note 216, at p. 270-272 and by Landis, Constitutional Limi- 
tations on the Congressional Power of Investigation, 40 Harv. L. Rev. 153, at 184-192, 
207 (1926). The question whether the frequency of such investigations is always an advantage 
or is in part due to certain shortcomings of the American constitutional system (see Galloway, 
The Investigative Function of Congress, 21 Am. Pol. Sci. Rev. 50, at 60 (1927)) cannot be 
adequately dealt with here. See, however, infra, at notes 304 et seq. 


24° See 6 Cannon’s Precedents 596 (1935), and Eberling, supra, note 216, at p. 271. 


24 During the period covered by McGeary, See ae ae Investi- 
gative Power (1940)—the ten years from the 71st to the 75th Congress—in the course of 
146 investigations not one executive officer refused to submit information to an investigating 
committee. Ibid. 103, fn. 20. 


24 24th Cong. 2d sess. Debates Vol. XIII, Appendix 202. Other parts of Jackson’s ex- 
planation are very similar to the statement of the French Minister of Justice reported above at 
note 230: “I shall on the one hand cause every facility consistent with law and justice to be 
given at the investigation of specific charges; and, on the other, shall repudiate all attempts to 
invade the just rights of the executive departments and of the individuals composing the same.” 


243 68th Cong. rst sess. Record, 6087. 
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upholding the separation of powers.** Congress usually scolded the ex- 
ecutive department for its refusal to comply with the requests of its 
investigating committees in strong terms; sometimes proposals were 
brought forward to have a government official arrested ;*** but when the 
executive department chose to cling to its position, no action was taken 
by either House.* 

When the law of 1914 had been enacted in France, it was generally held 
that it could be used also to enforce the complete testimony of civil 
servants.**7 As a matter of fact, the wording of the new law was broad 
enough to include all groups of witnesses: it had indeed been enacted 
especially to break down the reluctance of two high officials. But even 
when it was being discussed by the Senate, and one senator expressed 
concern about the possible encroachment of parliamentary inquiry upon 
the realm of administration, his fears were appeased with the remark that 
the new statute would by no means interfere with professional secrecy." 
Actually the few committees to whom the rights of the law of 1914 were 
granted never used them against officials.** 

Whenever possible, the government tried to prevent an investigation 
which could involve too close an examination of administrative acts.*” 

244 See, e.g., President Buchanan, 36th Cong. rst sess., Globe, 1435, and President Coolidge 
on the occasion mentioned in note 243. For a criticism of Coolidge’s arguments, see Jenks, The 
Control of Administration by Congress, 2 Am. Rev. 601 (1924): “The theory of the legislative, 
judicial and executive functions springs unfledged from his [Coolidge’s] own creative intellect.” 
On the other hand, it has rightly been asserted by constitutional writers that frequent and 
thorough investigations into the executive departments were necessary just because of the 
relatively rigid separations of function under the American system. See Rogers, The American 


Senate 191-213 (1926), and Galloway, Investigation, Governmental, 8 Encyc. Soc. Sci. 256 
(1937). 


#48 For an incident occurring in 1860, see 3 Hinds’ Precedents 24 (1907). 


246 One of the most striking examples is offered by the conflict between President Jackson 
and the House. Before abandoning its requests, the House had maintained that “the right to 
investigate abuses without full powers to procure information and evidence would present the 
anomaly of the existence of a right without means of enforcing it.” See ibid. 183; for another 
instance, see ibid. 191. 


*47 Bonnard, supra, note 203, at p. 403, and Coustis de la Riviére, supra, note 203, at p. 
37, 43- 

#48 See session of March 20, 1914, J. O. Débats Sén. 450 (1914). 

+49 Joseph-Barthélémy and Duez, Traité de droit constitutionnel 550 (1933), explain that 
generally only the discretion of the minister decides whether or not a civil servant testifies 
before a committee (and whether or not administrative files are communicated); the authors 
maintain, however, that this situation changes when the competences of the 1914 statute are 
granted an investigation. In practice such a difference did not exist in regard to civil servants. 
Characteristically enough, the authors are not able to point to a single precedent which would 
support their thesis. 

28° Very typical was the discussion in the session of December 14, 1916, J. O. Débats Ch. 
3665 (1916). The Minister of Finance most urgently recommended that no inquiry be started 
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When an inquiry was unavoidable, the government continued to direct its 
officials in their declarations before the parliamentary committees, even 
when it authorized them to testify. 

A contrasting attitude was taken on several occasions by high officials 
in the United States when they themselves requested an investigation by 
the House.** 

As to the transmission of administrative files to the investigating com- 
mittees, the situation in France was similar to that prevailing for the 
hearing of officials. Only by invoking ministerial responsibility could a 
reluctant government be forced to make the records available. Very often 
the committees had to complain of that “admirable solidarity of the 
ministries that induces the non-delivery of documents which are almost 
always believed to be secret and confidential.’ 

What in the French Republic seems to have been the rule is certainly 
the exception in the United States. In 1886 the Senate Committee on the 
Judiciary could state that “after a somewhat careful research . . . . there 
is scarcely in the history of this Government until now any instance of a 
refusal by a head of a department, or even of the President himself, to 
communicate official facts and information as distinguished from private 
and unofficial papers.’ In one of the instances in which a subpoena 
duces tecum had been issued in order to obtain official records from the 


State of Louisiana, reluctant state officials were held in the custody of the 
sergeant-at-arms for a month.*** What has been noted for the appearance 
of government officials holds true as well for official documents: in 
relatively few instances did conflicts that arose end in the failure of the 
Senate or House to obtain the requested information.** It can therefore 


which would gather evidence from public officials and documents for the purpose of cutting 
down on spending not essential for the war. In this case the government was overruled. But 
one of the deputies of the vanquished minority cried out in indignation, “You have reestab- 
lished the Convention!” To such an extent did it seem revolutionary to subject the govern- 
ment to a closer-than-usual scrutiny. 

251 See, e.g., the request made in 1800 by the Secretary of the Treasury (6th Cong. ad sess., 
Annals 786-8; by President Monroe in 1825 (18th Cong. 2d sess., Debates 170); in 1826 by 
Vice-President Calhoun (19th Cong. 2d sess., Debates 574, 576). Other, similar cases are 
mentioned by Galloway, supra, note 244, at p. 256. In more recent times, it is true, such re- 
quests for investigation have not been frequent. 

282 J. O. Documents Ch. 557 (1931). 


253 4gth Cong. 1st sess. Record 1585, et seq. For an impressive list of precedents on the 
right to demand papers in the executive files, see 52d Cong. 2d sess., 7 Senate Misc. Doc. 366. 

284 44th Cong. ad sess. Record 668, 2143. 

285 See, for instance, the conflict between President Coolidge and the Senate, mentioned 
above at note 243. While there is no instance in recent times where documentary evidence 
from official files was withheld from Congressional investigations (see above at note 241), 
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be said that the situation was almost the reverse of that in France. While 
there official documents “almost always” were believed secret and con- 
fidential, here they are almost always communicated to the Congressional 
investigating committees. 

The practices prevailing in France undoubtedly did essentially hamper 
the parliamentary effort to get to the true facts. Partly, information con- 
cerning administrative deeds was simply lacking. Partly, the facts could 
not be seen “through parliamentary eyes’”—an essential pre-condition 
of effective parliamentary investigation—but were colored by govern- 
ment and bureaucracy. Even an investigation which could draw upon the 
maximum rights given by the law to parliamentary inquiries was unable 
to drive a wedge into the wall behind which officialdom and administrative 
secrecy hid. 

The often-stressed fact that the actual powers in the Third Republic 
belonged to the “triumphant bureaucracy,” and that only seemingly had 
the center of gravity in the governmental system shifted in the direction 
of parliament,’ is thus confirmed by the situation in the field of parlia- 
mentary investigation. 

It has been shown above that during the conflict of 1863-64 in Prussia 
the very question as to what evidence could be gathered by an investi- 
gating committee from government officials and documents eventually 
led to the breakdown of parliamentary inquiry.” The government 
reasoned that the right to enter directly into contact with the parliament 
had always been denied to civil servants.** While the parliamentary com- 
mittee declared that “the government should be eager to further the 
discovery of the truth,” the Minister of the Interior saw in the requests 
of the parliament only a violation of the separation of powers.’ For 


McGeary, supra, note 241, at p. 103, fn. 20, mentions a few instances where the executive de- 
partments refused transmittal of records on a resolution of inquiry—another 
technique of gathering information. 


286 Very rightly, Franck, The Forces of Collaboration, 21 Foreign Affairs 44, at p. 45 (1942), 
remarks that “the high civil bureaucracy had really become a caste, somewhat similar to the 
Prussian Junkers.” See also Sharp, The French ” civil Service. Bureaucracy in Transition 
c. 6 et seq. passim (1931). aes K. Gooch, Eugéne Pierre, 41 Pol. Sci. Q. 438 
(1926), believes in an actual shift of power toward the parliament. For the general problem 
of the relation between parliament and the executive in post-war Europe, see Loewenstein, 
The Balance between Legislative and Executive Power: A Study in Comparative Consti- 
tutional Law, 5 Univ. Chi. L. Rev. 582-3 (1938). 


457 See supra, at notes 140 and 141. 
388 See von Rinne, supra, note 132, at p. 294. 
+89 Haus der Abgeordneten. Session of January 25, 1864. /2 Stenographische Berichte 938-9. 
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similar considerations, the government refused also to bring to the knowl- 
edge of the committee the official files it had requested.**° 

In later years, although the parliamentary inquiry was no longer 
practiced, the Prussian government maintained that any contact between 
parliamentary commissions and the administration was possibly solely 
when established by the government itself. When one of the vain 
attempts was made to introduce the right of parliamentary inquiry into 
the constitution of the German Reich, a liberal deputy who opposed the 
bill stated that it would endanger the authority of the administrative 
hierarchy if the parliament could address a subordinate directly. 

With the introduction of Article 34 of the Weimar Constitution, the 
question arose whether Section 54 should be included among the pro- 
visions of the Code of Penal Procedure to be applied to parliamentary 
commissions. This section provides that where the duty of official 
secrecy was involved, civil servants could testify only with the authoriza- 
tion of their hierarchical superiors. As it was generally doubtful as to 
which questions involved official secrecy, practically no government 
official testified before the courts without the authorization of his princi- 
pals. According to the code, this authorization could be withheld only 
when harm to the state could arise from the testimony. However, the 
decision as to what was to be considered harmful was entirely in the dis- 
cretion of the administration, and could be challenged only by complaint 
to those of higher rank.” 

As it was the very aim of political inquiry to secure an efficient control 
by the parliament over the executive, it should have been regarded as non- 
sensical to maintain the full extent of official sectecy with the aid of a Code 
article whose application could hardly be regarded as “appropriate.’’*4 
But by the majority of writers, as well as in practice, it was not doubted 
that a civil servant testifying before a parliamentary investigating com- 
mittee had to obtain the authorization of his superior. 


260 y Bericht der XII Kommission, etc. (see note 138) ro—-12. 
261 See von Bitter, 1 Handwérterbuch der preussischen Verwaltung 939 (1906). 


262 Session of June 5, 1868, 1 Stenographische Berichte tiber die Verhandlungen des Nord- 
deutschen Bundes 259 (1868). 


263 See Léwe-Rosenberg, Die Strafprozessordnung fiir das deutsche Reich 165~7 (1925). 

264 See Finger, supra, note 169, at p. 262. ae ot 34.1 J. T. 378-0, rightly points out that 
strict adherence to the principle of official secrecy would forbid parliamentary inquiry to play 
the role which the father of the institution, Max Weber, had assigned to it. 

SE Ee 59; Stier-Somlo, in 6 Handwiérterbuch der Rechtswissen- 
schaft 287 (1929); Jacobi, 34.2 J. T. 99; Alsberg, 34.1 J. T. 343. In pre-republican times a 
writer, though in favor of an effective investigation, had maintained that, even as before the 
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The inquiry committees which wished to hear a public official had no 
rightful claim for the granting of an authorization to testify. In most 
cases, however, the authorization was obtained because the parliament 
was able to resort to ministerial responsibility.” When compared with 
the situation in France, the stronger party discipline which prevailed in 
the German Republic seems to have allowed for a somewhat greater 
penetration of parliamentary investigations into the realm of adminis- 
trative secrecy.** 

Nevertheless, the way in which the hearing of government officials 
was practiced in republican Germany left a wide field still untouched by 
parliamentary investigation. Certain matters, such as all questions per- 
taining to foreign policy or military life, were simply taboo. The com- 
mittees usually refrained from even requesting the appearance of officials 
of the Ministry of Foreign Affairs and the Ministry of Defense. Very 
often committees and administration alike avoided the introduction of 
evidence in matters which would have brought the bureaucratic apparatus 
as such into the limelight of public discussion. In other cases in which 
the committees wanted to elucidate the facts, authorization to testify 
was flatly denied; the parliament judged it politically inopportune, how- 
ever, to fight the issue to the end.” 

A certain differentiation in the treatment of departments to be investi- 
gated has also been observed in the United States. While the Senate ad- 
dresses the heads of all departments with direct requests for transmittal of 
papers and records, such requests are “as a matter of courtesy” never ex- 
tended to the Secretary of State.*”° Moreover, it is customary, whenever an 
investigating committee wants to obtain information from the President 
or the Secretary of State, to ask for it with the additional clause “if not 
incompatible with the public interest.” This formula, which invites the 


courts, a civil servant would usually not testify about matters where official secrecy was in- 
volved; such testimony could not be expected during a proceeding such as a parliamentary in- 
vestigation, where the common interest in truth discovery was not equally strong. See Zweig, 
supra, note 135, at p. 323. 


266 This had been explicitly stated before the Prussian Staatsbank-Committee, 6 Drucksach- 
en des Preuss. Landtags. 2 Wahlperiode 1925 Sitzung No. 1222, 2565. 


267 See Alsberg, supra, note 264, at p. 379, who stresses the fact that in this matter open 
conflicts such as occurred in France had been avoided in Germany. 


268 To this point see, also, Heck, supra, note 152, at p. 61. 


269 See g Drucksachen des Preuss. Landtags. 2 Wahlperiode 1925 No. 3345, 751; and 
Jacobi, supra, note 265, at p. go. 


#7 Speaker Spooner, on January 23, 1906. See 3 Hinds’ Precedents 198 (1907). 
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executive to exercise discretion, is usually not observed with other de- 
partments.*” 

Even where the authorization was granted in Germany, the statement 
delivered by the testifying officials had previously been discussed with 
their hierarchical superiors in every detail. Never did the witnesses depart 
from the instructions given them, even when the committee wished to go 
beyond that limit. The result was not only that such statements did not 
always exactly further the discovery of the “truth.” Even more im- 
portant was the fact that by such practices, exactly as in France, parlia- 
mentary investigation did not meet the administrative reality face to face. 
It could never gather the facts at the source, but was always presented 
with a picture drawn by the central authorities. 

It has been suggested that the distinctly sporadic character of parlia- 
mentary investigations and the fact that the inquiries never developed into 
a significant feature of Weimar democracy, reflected the confidence of the 
parliament in the integrity and efficiency of the executive and jucidial 
branches of government.?” In view of the foregoing, it means, rather, 
that the bureaucratic traditions of Germany and Prussia had, all through 
the years of the German Republic, been strong enough to prevent parlia- 
mentary investigation from becoming an efficient weapon of legislative 
control and a sweeping means of fact discovery. 


The question of the extent to which the government was obliged to 
make official files and papers available to the inquiry committees was 
equally controversial,?”? in spite of the broad wording of the con- 
stitutional provisions as to this point. In practice as well, conflicts 
sometimes arose over the question of official records. While in general 
the government and the administration complied with the requests of a 


27" 6 Cannon’s Precedents 604 (1935); also 3 Hinds’ Precedents 187, 193 (1907). For a 
situation in which President Hoover refused to communicate documents concerning the 
London naval treaties because to do so would violate an “invariable practice of nations,” see 6 
Cannon’s Precedents 596. It seems, however, that sometimes the “if not incompatible . . 
form is employed also for other departments. See, e.g., for the Treasury, 6 Cannon’s Prece- 
dents 584-587. (In one of the cases mentioned, the Secretary’s answer was that he did deem 
the communication incompatible with the public interest.) 


272 Morstein-Marx, supra, note 152, at p. 1141. 


ce Ee CE es Le 
supra, note 129, at p. 473; Poetzsch-Heffter, Handkommentar zur Reichsver- 
ciate 183-84 (3d ed. 1928). For an unlimited right to require the files: Hatschek, supra, 
note 132, Vol. i, 698; Anschiitz, supra, note 189, at p. 140; Heck, supra, note 152, at p. 68; 
a 42.1 J. T. 346. Kéllreutter, supra, note 184 at p. 257, thought that in some states 
with particularly great political tension, it would be suicidal for the government to give ad- 
ee ee ee 
state such as the National Socialists. 
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parliamentary committee to inspect the files, such requests were some- 
times denied.*”* When the reform of the parliamentary inquiry was dis- 
cussed in 1926, a judge, who was also the chairman of important inquiry 
committees, declared that it was necessary to give the committees greater 
access to the files.” A special difficulty arose from the fact that it was 
not considered a duty of the authorities of the Reich or of the states to 
comply with requests made by a committee of one of the other German 
States.?7° 

In the United States it has sometimes been regretted that the courts 
have never passed explicitly on the unsettled question of how far Congress 
can go in obtaining information from the executive branch of the govern- 
ment.?”? Certainly here also the absence of judicial decisions results from 
the fact that so few conflicts actually arose. While in the case of testi- 
mony of private citizens the conflicting interests clashed at least some- 
times, differences between the legislature and the executive were settled 
by the retreat of one of them. 

Furthermore the reluctance of either branch of government to bring 
their dissensions before the judicial department certainly contributed to 
the reaching of a compromise solution each time a conflict came up. The 
question might hardly be regarded as a judicable one. The balance be- 
tween the need for administrative efficiency (which might sometimes re- 
quire a certain amount of secrecy) and the ardor of parliment to supervise 
through investigation, will always be unstable. It has to be sought anew 
with every changing of a variously determined situation.?”* From a com- 
parison of the results obtained in the United States on the one hand, and 
France and Germany on the other, it seems, however, that where the 
legislature can rely on powerful investigating powers developed by 
parliamentary precedent, this balance is more easily and more happily 
established. 

Rather often it proved a special handicap for the discovery of the 
truth that the same facts which were being investigated by a parlia- 
mentary committee were also the object of court proceedings. The very 


274 See 1 Drucksachen des Preuss. Landtags. 2 Wahlperiode 1925 No. 248, 295. 
275 Schetter, 34.2 J. T. 141. 
276 See 2 Drucksachen des Preuss. Landtags. 2 Wahlperiode 1925 No. 580, 1383. 


277 See Dimock, supra, note 222, at p. 27-8. See also McGeary, supra, note 241, at p. 102. 
The wide formula by which the decision in the McGrain v. Daugherty case delimited legiti- 
mate investigation (see supra, text after note 111) includes all investigations into the various 
branches of the executive departments. 


278 For the general problem of investigation into the executive branch, especially of city and 
state government, see 42 Col. L. R. 1217, et seq. (1942). 
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nature of political inquiries, dealing very frequently with collusion be- 
tween the political and financial spheres, explains that the majority of 
facts investigated were also brought before the courts. In theory it has 
always been recognized that political. inquiry and criminal proceedings 
were organized for different ends and therefore did not interfere with 
each other even when investigating the same facts.*”® Practically, how- 
ever, both in France and in Germany the investigating powers of parlia- 
mentary committees were challenged and often narrowed down whenever 
the courts opened simultaneous proceedings. 

In France the parliament was sometimes invited by the government to 
adjourn its investigation until simultaneous criminal proceedings were 
terminated. It happened that the parliament complied with the govern- 
ment’s suggestion, shy as it was of committing what was usually repre- 
sented as a violation of the separation of powers.**° When simultaneous 
proceedings were launched, the committees were frequently faced with the 
refusal of the courts to communicate their files.*** The judiciary thereby 
had the possibility of depriving the parliament of most essential elements 
of evidence. It had indeed been asserted that in some instances the 
government provoked the opening of criminal proceedings with the very 
intention of confining the investigation to the courts and rendering the 
inquiry by the parliament impracticable.** The latter then had only 


279 See, for France: Michon, supra, note 162, at p. 90; Duguit, supra, note 225, Vol. 4, 304; 
for Germany: Kammergericht, March 19, 1920, quoted above at note 183; W. Rosenberg, 
Parlamentarische und Gerichtliche Untersuchung, in 30 Deutsche Juristen Zeitung 630 (1925); 
Lewald, supra, note 159, at p. 314. Joseph-Barthélémy, Essai sur le travail parlementaire et le 
systéme des commissions 251 (1934), does not deny that the simultaneousness of i inquiry and 
court proceeding is perfectly legal, but he finds such a situation nonetheless “shocking.” 


28 See, e.g., the session of the Chamber on May 19, 1913, J. O. Débats Ch. 1458-60. The 

parliament reserved the right to open an inquiry after the closing of the criminal proceedings. 

Actually the investigation was never started. That the issue of the separation of powers was 

wrongly raised in such instances is recognized by Michon, supra, note 162, es 117. For 

ra ac presale ang ro eto nye abla simultaneous 
criminal proceedings, see Pierre, Supplément 799-800 (1924). 


28: The committees saw themselves denied knowledge of the files while the matter was still 
pending before the courts, as well as when the proceedings were dropped after an investigation. 
An instance of the latter kind is offered by the refusal to submit the court files concerning the 
Bonapartist propaganda in 1874-5. The chairman of the parliamentary committee stated that 
the inquiry was unable to fulfill the mission assigned to it. See session of February 26, 1875, 
J. O. Débats Ch. 1482 (1875). The motive invoked by the recalcitrant Attorney General was 
equa Coon S Saray on Michon, supra, note 162, at p. 109. In cases of still pending 

court proceedings, the refusal was sometimes motivated with Article 38 of the law of July 29, 
1881, concerning the publication of the contents of criminal files by the press. About the 
fallaciousness of such argumentation, see Duguit, supra, note 225, Vol. 4) 305- 


282 The Viscomte de Villebois-Mareuil, in the session of the Chamber on July 11, sone, J. O. 
Débats Ch. 2500 (1910). 
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the possibility of denying to the government a vote of confidence.*? But 
as this was not always politically wise, the committee was on several 
occasions satisfied if the Minister of Justice made at least part of the files 
available.*** Although in other cases the entire files were handed over to 
the committees,”** there can be no doubt that the competition between 
courts and committees for the discovery of the truth resulted in an actual 
and often essential deterioration of the results of parliamentary investiga- 
tion. 

In the German republic, attacks against the right of inquiry were mo- 
tivated mostly by the alleged evils of simultaneous parliamentary in- 
vestigations and court proceedings. In 1925 the bi-annual meeting of the 
association of German judges made the subject of political inquiry com- 
mittees the central problem of its debates. One of the judges called the 
simultaneousness of both types of investigation a “danger for criminal pro- 
ceedings at large . . . .a monstrous collusion.’”** Another declared, to the 
sound of applause, that the political inquiry committees had become a 
“first-class scandal ....a sabotage of the law,’’ and called for the fight 
against the “new parliamentary tyrannical justice.”**’? Both these speak- 
ers placed themselves in the category of liberals. In a motion carried by a 
g.eat majority, the convention asserted that parliamentary investigations 
of facts subject to court proceedings did not further the discovery of the 
truth but actually hampered it.*** 

The same complaints were voiced from the tribune of the Reichstag, 
where parliamentary investigations were considered a “danger for the 
regular course of law.’**® A bill was brought forward in the Reichstag 


283 See session of February 26, 1875, J. O. Débats Ch. 1482-83 (1875), and session of 
November 28, 1892, ibid. 1742 (1892); also Pierre, supra, note 201, at p. 704. For a complete 
account of the controversies between courts and committees during the Panama investiga- 
tions, see Coumoul, Traité du pouvoir judiciaire. De son réle constitutionnel et de sa réforme 
organique 232, 235, 241 (1911). 

284 See a letter addressed by the Minister of Justice, Barthou, to Jaurés on July 19, 1910, 
published by Pierre, supra, note 201, Supplément 801 (1924). For a conflict during the Oustric 
investigation which was later partially overcome, see Le Temps, January 7, 1931. 


285 See, e.g., the so-called Humbert inquiry, quoted by Pierre, supra, note 201. Supplément 
798 (1924). 

286 Wunderlich, Die Stellung des Deutschen Richters (Referat auf dem Sechsten Deut- 
schen Richtertag in Augsburg, September 1925). 17 Deutsche Richterzeitung Beilage, 25 
(925). 

287 Mueller-Meiningen, ibid. 44, and the same, Was dem Deutschen Richter nottut, 30 
Deutsche Juristen Zeitung 531, et seq. (1925). 

288 17 Deutsche Richterzeitung 478 (1925). 

289 See session of February 16, 1926, 389 Verhandlungen III Wahlperiode 5602. Similarly 
November 9, 1926, 391 ibid. 7987 C, and March 11, 1925 384 ibid. rorr A. 
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which aimed, by a modification of Article 34, at the suspension of every 
kind of parliamentary investigation while criminal proceedings covering 
the same facts were pending.” Had this bill been passed, the parlia- 
mentary inquiry in the large majority of cases would have been rendered 
impossible, or at least futile. One of the fundamental rights of parlia- 
ment would have been lost before the suspension of the Weimar Con- 
stitution in 1933. 

The Pennsylvania legislature recently endeavored to enact a statute 
which would have had an exactly contrary effect. It wanted to make it 
the duty of courts to suspend grand jury investigation of misdemeanors 
in public office until after the House of Representatives of Pennsylvania, 
if it chose to investigate the charges, should have completed its investiga- 
tion. Although this statute was held unconstitutional, it is characteristic 
that in Germany a bill was brought forward to assure the predominance 
of court proceedings, while the Pennsylvania statute aimed to secure an 
effective parliamentary investigation. 


IV. THe Resutts oF PARLIAMENTARY INVESTIGATIONS—CONCLUSIONS 


However great the differences in the development of parliamentary in- 
vestigation in the various countries have been, at times almost identical 
complaints of disappointing results have been voiced in the United States 
and in France. 

Woodrow Wilson spoke of the “irksome, ungracious investigations” 
and their “spasmodic endeavors” affording a mere “glimpse of the inside 
of a small province of federal administration.”** By others, Congres- 
sional investigations were called “fruitless of results of permanent 
value” ;%3 the “little that these investigations yield” does not make “blind 
and incestuous” Congressional opinion clear-sighted.* Investigations by 
Congress were also castigated as a “gossip broadcasting station, a scaven- 


9° March 11, 1926, 407 Verhandlungen des Reichstag, III Wahlperiode 1924, Anlagen zu 
dem Stenographischen Berichte No. 2050. A similar move was recommended by Stier Somlo, 
Ein Gruss dem 34. Deutschen Juristentag, 55 Juristische Wochenschrift 214 (1926), and by 
Otker, Untersuchung durch einen Reichstagsausschuss wihrend schwebenden Strafverfahrens, 
91 Der Gerichtssaal 428, et seq. (1925). 


** Dauphin County Grand Jury Investigation Proceedings (No. 2) 332 Pa. 342 (1938). 
The court held that both jury and legislative investigations are proper and must be carried 
out simultaneously if they happen to coincide in time. The hope was expressed that the 
officials of both legislature and court would be mindful of their public responsibility and carry 
on these simultaneous inquiries in a spirit of mutual cooperation. 

29 Congressional Government 271 (1925 ed.). 

93 Ford, Representative Government 224 (1924). 


2% Lippmann, Public Opinion 290, 288 (1922). 
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ger of the private drains responsible for public malady.’”*** When the 
opening of a new investigation into lobbying activities was being dis- 
cussed in the Senate, a Senator indignantly remarked, “I say that in my 
opinion 95 per cent of these investigations are absolutely worthless and 
nothing has been accomplished by them.’”** A diligent student of both 
American and French political institutions maintained that Congressional 
investigations compare unfavorably in speedy efficiency even with in- 
quiries of the French Chamber.?*” 

In France, as early as 1909, a deputy declared himself unable to vote 
for an inquiry committee because for twenty years he had been witnessing 
the failure of too many investigations. At the opening of every investiga- 
tion, he said, hopes were evoked that finally an end would be brought to 
scandals, incompetencies and waste; but each time, in spite of the good 
will of the committee members, the investigations collapsed, therewith in- 
creasing the general disappointment.” Twenty years later, Tardieu, at 
one time the most intelligent critic of French parliamentarism, mockingly 
spoke of many a fruitless investigation, and added that frequently “as 
far as the discovery of the truth is concerned, the committees when they 
disband cannot boast of results equal to those they expected when they 
started their investigations.’*” In 1934 a high official of the Ministry of 
Justice was reported to have said to a witness who was to appear before 
an inquiry committee, “‘Do you really still pay attention to parliamentary 
investigations? That’s all vanished with yesteryear’s snows.’’*°*° The 
“sterility of the parliamentary inquiries was attested,’’*” the disappointing 
results evidenced by the committee reports generally conceded.*** The 

*%5 Jenks, supra, note 244, at 599. 

296 74th Cong. rst sess., Record 6339. 


#97 Sharp, The Government of the French Republic 303 (1938). Professor Sharp sees his 
contention evidenced by the fact that it took much longer to detect and drive from office the 
“Ohio gang” under the Harding administration than it did to remove an entire government 
some members of which had been only slightly involved in the Stavinsky affair. It seems to the 
writer that these undeniable differences are due to the fact that in France a simple vote of the 
majority compels the government to resign. As a matter of fact the Chautemps government 
had to go before the parliamentary investigation started. 


+98 Gauthier de Clagny in the session of March 25, 1909, J. O. Débats Ch. 854 (1909). 
“There is but one remedy,” a deputy interrupted the speaker, “the revision of the constitu- 
tion.” He did not elaborate, however, as to what revision he deemed necessary. 


299 Session of November 21, 1930, J. O. Débats Ch. 3529 (1930). 
3° Session of February 16, 1934, ibid. 489 (1934). 
3*t By Barthélémy, supra note 80, at 250. 


3° See Arnitz, supra, note 170, at p. 6 and 259; Michon, supra, note 162, at p. 160. Very 
often the final report on the investigation was published only in part or not at all. See, e.g., for 
the Oustric scandal, J. O. Doc. Ch. No. 4756, p. 550 (1931) and 792 (1932); for the investigation 
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more optimistic note struck by the report on the Stavisky investigation, 
praising the “undeniable usefulness” of investigation and dismissing the 
attacks against the institution as unsubstantiated, remained an ex- 
ception.**3 

But this similarity of language should not induce us to think that the 
evils complained of or the reasons for disappointing results are identical 
in the various countries under discussion. The very frequency of Con- 
gressional investigations might be responsible to a certain extent for the 
disappointing results complained of. While it is hardly justified to main- 
tain that investigation should be nothing but a “last resort”’ means of ob- 
taining information,**‘ it must be admitted that it is possible to devise— 
outside of the often clumsy, tedious, and slow process of investigation— 
satisfactory means of observing and correcting the executive,*** and of 
gathering material for reformatory legislation.* But there will always 
be a wide range of questions for which the investigating process with its 
extensive hearings and its sifting of evidence will prove indispensable. 
Certainly “government by investigation is not government,’%°’ but 
government without investigation might easily turn out to be democratic 
government no longer. Where democratic process is maintained, it will 
always be the role of the minority to reveal whatever shortcomings and 


into the elections of 1924, ibid. Annexe No. 2098 (1925).—The belatedness of the committee 
reports also had to be considered as jeopardizing the usefulness of Congressional investigations. 
See Galloway, supra, note 239, at p. 66. 


3°3 See, however, Rapport Lafont s. It is true that the Stavisky inquiry, as well as the 


investigation into the events of February 1934 had, owing to the political situation, obtained 
somewhat better results than the others. 


3% This opinion is expressed by Dimock, supra, note 221, at p. 26. Quite to the contrary, 
Senator Nye, after the many investigations in which he had participated, asserted that “we 
should have not less, but more legislative investigations.” See his radio address of May 23, 
1933, printed in 73d Cong. 1st sess., Record 4182-3. 


3°5 See Luce, Legislative Procedure, 174 (1922); Galloway, supra, note 244, at p. 257. It 
has often been complained that under the American constitutional system legislative and 
executive almost never meet face to face, and that therefore the former is often at a loss to 
secure the necessary information without resorting to investigation. See Wilson, Congres- 
sional Government 271 (1925 ed.); Rogers, supra, note 244, at p. 196. The contention that 
Congress fares less well in regard to obtaining information than do the European legislatures 
is opposed by Willoughby, Principles of Legislative Organization and Administration 176 
(1934). 


3°6 To discuss the possible alternatives to legislative investigation in certain cases is outside 
the scope of this paper. See, for a comprehensive enumeration, McGeary, supra, note 241, at 
Pp. 121-140, and Galloway, supra, note 244, at p. 252, 257. 


3°7 This was uttered by Secretary of the Treasury Mellon, during the Senate’s investigation 


into the practices of the Bureau of Internal Revenue (see supra, note 243), 68th Cong. 1st sess., 
Record 6098. 
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failures of the majority in power are believed to exist; in order to verify 
such a belief, investigatory proceedings must be resorted to. 

It has sometimes been said that the partisan spirit characteristic of 
such investigations diminishes considerably the value of the committee 
findings. It is true that at the bottom of most inquiries is found, not a 
Faustian striving for perfection, but the desire of one party to discredit its 
competitors as much as possible by fastening upon them some political 
scandal. This frequently turns the investigations into “fishing expedi- 
tions,” collecting material for electioneering purposes, pushing inquiries 
into realms which lie far outside the limits of the avowed legislative aim, 
and neglecting the collection of evidence which might provide essential 
information but which would be useless against the political adversary. 
That procedures led in such a spirit and with such methods are frequently 
far from serving the disclosure of the truth has been an oft-heard com- 
plaint. It is also true that public opinion faces frequent investigations of 
this kind with increasing bewilderment and that their findings, usually 
divided on party lines, command but little respect and make the public 
weary of reiterated scandals.>* 

Now, it is not necessarily true that an investigation conducted for 
partisan purposes cannot further the discovery of the truth. While that 
end may be only incidental for some of the committee members, such 


investigations also bring to the surface pertinent facts which would other- 
wise be hidden. If sheer animosity and exicted partisanship lead the in- 
vestigators, the searchlights they turn on persons and events under in- 
vestigation might often provide a distorted picture which must be cor- 
rected before the taking of proper decision.*°® But they still shed light in 
corners which otherwise would escape every scrutiny.*"° 


3°8 Jenks, supra, note 244, at p. 599-600; Dimock, supra, note 222, at p. 164; Ford, supra, 
note 293, at p. 224. See also Wigmore, 19 Ill. L. Rev. 452 at 453 (1925), speaking about the in- 
vestigations of 1923-24: “The Senate . . . . fell rather in popular estimate to the level of pro- 
fessional searchers of the municipal dunghills. - 


3°9 The criticism aroused by the so-called “un-American activities” investigations certainly 
merits special attention. See, e.g., Cushman, Safeguarding Our Civil Liberties 6-8 (1940), 
and Legislative Investigations, International Juridical Association Monthly Bulletin 73, 
78-84 (1941) (evidently this article has never been concluded). But although the aims and 
methods of this type of investigation were under attack, this did not lead to a call for the 
curtailment of investigating activities and powers in general. 

3*° It is characteristic that in France, where the results of investigation were particularly 
poor, the esprit de corps embracing almost all parliamentarians (see supra, note 184) often 
prevented the investigators from indulging too much in sharp “partisan spirit.” See for a 
typical remark to that effect the report in the Snia-Viscosa affair, J. O. Doc. Ch. 551 (1931). 
In the United States it might not be impossible to correct some of the alleged “evils” of 
partisan investigation by the self-imposed adoption of certain procedural restraints. For some 
proposals which might prove valuable, see Morstein-Marx, supra note 152, at p. 1143. 
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It must be maintained, therefore, that in spite of the criticism which has 
sometimes been voiced, Congressional investigation does have positive 
results which were never obtained either in France or in Germany. Partly 
these results have not been perceived because their effect does not emerge 
into the open at all, or is neither direct nor immediate.*** Their preventive 
function is altogether immeasurable: the Damoclean sword of an im- 
pending investigation will often enough prove a sufficient deterrent from 
wrongdoing, should the natural impulses of an honest administration be- 
come weakened. The role which investigation has played and will play in 
shaping public opinion can hardly be overestimated and will always be 
most valuable for preparing new legislation.** Finally, there have been 
important instances which show that sometimes by nothing short of an 
effective investigation can the overhauling of a defective administrative 
machinery be accomplished, whether the inquiry results in the removal 
of unworthy administrators from office’ or in the rescuing of large public 
funds. 

It would be impossible to cite for parliamentary inquiries organized 
under the German or the French Republic such immediate effects as were 
obtained—to cite only some of the more recent investigations—in the cases 
of Teapot Dome, the Daugherty brothers, the Continental Trading Co., 
and the securities and banking investigations.**4 

The unsatisfactory results in both France and Germany "5 can easily be 

3*t See McGeary, supra, note 241, at p. 85; Willoughby, supra, note 305, at p. 178. 


32 A good illustration of this point is provided by the following excerpt from the hearings 
which took place during the Fletcher inquiry into the stock exchanges and banking, quoted 
from Pecora, Wall Street under Oath 186-7 (1939): Sen. Cousens: “So public opinion does 
have some effect upon Wall Street.” Mr. Wiggins [of the Chase National Bank]: “I think it 
has a pretty good effect.” .... Sen. Cousens: “Then these hearings are a good thing, aren’t 
they?” Mr. Wiggins: “I hope so, Senator.” Mr. Pecora: “Do you think they educate public 
opinion with respect to the existence of certain evils in banking and stock market circles?” 
Mr. Wiggins: “I hope so.” 


3*3 Rogers, supra, note 244, at p. 207, speaking of the consequences of the 1924 investi- 
gations: “It is sufficient to remark that three out of ten cabinet members were permitted or 
pressed to resign; that there were several indictments and two suicides.” 


34 The enumeration is taken from Senator Nye’s speech, quoted supra, note 304. The 
speech then went on to summarize forcefully the benefits of investigation: “They afford 
necessary knowledge basic to helpful legislation. They educate people:to practices unfriendly 
to their best interest. They throw fear into men and interests who would by any means at their 
command move governments to selfish purposes. They command respect for government and 
for law. They tend to make government cleaner and more responsive to public needs and 
interests.” Compare with such statements the remarks of French parliamentarians, supra 
passim, who always lamented about what the inquiries had been unable to achieve. 

3*8 While the results in Germany during the relatively short period in which parliamentary 
inquiry was actually practiced were somewhat more favorable than in France, they by no 
means corresponded to the hopes pinned on the new institution before the enactment of the 
constitutional provision. What the investigations actually achieved in terms of unveiling facts 
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explained by the insufficient powers obtained by the parliamentary com- 
mittees. Investigations which were barred from the cognizance of per- 
tinent facts by the reluctance of witnesses or of the executive were bound 
to lead nowhere. Committees which, in their efforts to discover the truth, 
were almost certain to be rebuked by the courts on whose aid they had to 
rely were anxious to avoid any conflict and thus, in their search for evi- 
dence, did not even go to the limits of their competences. Moreover, a 
procedure which was helpless against a witness who chose to insult the 
investigating committee hardly increased respect for parliamentary in- 
stitutions, and therefore could not be relied upon to strengthen popular 
belief in effective democratic government.*"* 

On the other hand, Congressional investigations, also struggling very 
often against powerful odds,**’ could never have fullfiled the various tasks 
assigned to them, and would never have been able to obtain the knowl- 
edge underlying their final findings, had they not been endowed with the 
means of discovery afforded by the common law contempt powers, by the 
strength of parliamentary precedents, or by statutory provisions. Public 
opinion in the United States always backed the exercise of investigatory, 
indeed inquisitorial, powers. Most people were indignant when in 1924 
Daugherty refused to answer, when Sinclair defied the investigating com- 
mittee, and when Stewart attempted to follow suit.** And even writers 


who deplore those intrusions into the private sphere, which are accepted 
as a matter of course before the “bar of public opinion,”** do not often 
recommend an essential curtailment of the Congressional powers, and 
always reject the idea of discontinuing investigations altogether.*° 


was far from satisfactory. The results they sometimes yielded have been described to the 
writer by personalities closely connected with parliamentary activity in the Weimar period as 
ephemeral at best. See also Morstein-Marx, supra, note 154, at p. 1143. 

3*6 Under these conditions, it was deemed wise not to make parliamentary investigation too 
permanent a feature of constitutional life. Hence the sporadic character of the institution in 
Germany and France, especially when compared with the frequency of Congressional in- 
vestigation. See Dimock, supra, note 222, at p. 44; Béhmert, supra, note 178, at p. 1; 
Morstein-Marx, supra, note 154, at p. 1141. 


3*7 See Frankfurter, Hands off the Investigations, 38 New Republic 329 (1924), stressing 
that in spite of those odds some of the investigations revealed “wrong-doing, incompetence 
and low public standards” in surprisingly little time. 

3*8 McBain, Congress, Inquiries and the Constitution, New York Times, March 11, 1928, 
IX 6: 1-8. 


3*9 See Judge Cochran in Ex parte Daugherty, 299 Fed. 620, 639 (S.D. Ohio, W.D. 1924). 


32° Jenks (compare supra, notes 295, 308) calls, at 599, investigations a “natural remedy for 
an otherwise intolerable condition”; among the improvements he proposes, none deals with a 
diminution of investigating powers. “For the time being,” he concludes, “Congressional in- 
vestigation must be as unimpaired as its qualities will permit.” Flynn, Senate Inquisitors and 
Private Rights, 161 Harper’s 362 (1930), does not “want to decry the practice of Congressional 
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The situation in France and Germany was totally different. Not only 
where outright political issues were involved, as in the case of the Hiden- 
burg-Ludendorff hearings, but almost always, the refusal, in the name of 
the right to privacy and secrecy, to disclose the true facts was upheld. 
Even the most impudent lies and the most alarming scandals were unable 
so to swing public opinion that it might force a strengthening of powers 
which, from the outset, had been much weaker than those obtained in the 
United States and England. 

In France, courts and attorneys general bowed before witnesses who had 
affronted an investigating committee; constitutional writers did not shrink 
from elaborating spurious arguments to prove the righteousness of rebels; 
senators and deputies competed in warning against the dangers with 
which efficient inquiries threatened civil liberties. The republican Reichs- 
tag and the German Constitutional Court endeavored to narrow the 
scope and power of investigations. The administration of neither democ- 
racy tolerated the inspection of the legislature. The electorate remained 
unmoved and passive. 

For Congress an investigation vested with adequate powers has always 
been so much identified with good government that its majority never 
scrupled, when need was, to tear down the barriers which the Bill of Rights 
set up against inquisitorial scrutiny. Courts steadily abandoned previous 
attempts to restrain Congressional investigation, and left wide open the 
gates to the realm of privacy. 

When, after the war, thought will again be given to the problem of rec- 
onciling efficiency of government with freedom of individuals, it might 
well be remembered that to provide the organs of control with effective 
means of obtaining indispensable information is one of the prerequisites 
of a responsible government.** The European experience shows con- 
clusively that where facts can be ascertained only by a curtailment of the 
citizen’s individual freedom there should be no hesitation in paying that 
price, lest the freedom of all be endangered. 


investigations. Many important and far-reaching reforms have been achieved through them.” 
are wonte Seek Onaieaee 288, 290, and supra, note 39, at 132) wishes neither to 

abolish the committees nor to submit to them. He requests that over “this conflict of interests”’ 
there shall preside “a vigilant, disinterested public opinion.” But so far as public opinion has 
taken an interest in investigations, it has mostly striven for strong inquisitorial powers. 
Rogers, supra, note 244, at p. 206 remarks, after having been very critical of certain investiga- 
tions: “If alternatives are no inquiry at all or an inquiry that is abused, then the choice must 
be for the latter.” 


3 Although perfectionist devices of constitutional law alone will never prove to be a 
sufficient guarantee against tyranny, this lesson might be of special importance in so many 
countries where the vicious circle leading from despotism to ardent republicanism 

and back to dictatorship must be broken. 





THE WRITTEN FEDERAL ATTORNEY 
EXAMINATION 


Henry WEIHOFEN* 


N SEPTEMBER 26, 1942, more than 13,000 lawyers took the 
written examination for government legal positions conducted 
by the then Board of Legal Examiners, now the Legal Examining 

Section of the United States Civil Service Commission. This was prob- 
ably the largest number ever to participate in a single law examination. 
The program for placing the government’s attorneys under civil service, 
of which this examination was a part, has been discussed in other articles.’ 
The purpose of this article is to explain the nature of the written examina- 
tion and the types of questions used. Another, similar examination will 
probably be offered in the near future, and so prospective candidates 
particularly may be interested in the nature and results of the past exami- 
nation. 

The written test was in itself only the first step in the examining proc- 
ess. Out of the total group those attaining the highest scores in each 
state—about 3,000 in all—were called for oral examination before state 
committees made up typically of a judge, a practicing lawyer, and a law 
professor. These committees further pruned down the group to less than 
2,000, who were then placed on the list of those eligible for appointment. 
All legal positions in the federal government paying $3200 per year or less 
(not including increases recently granted), with few exceptions, must now 
be filled from this list. 

The examination was something of an experiment. The questions 
differed considerably both in form and in content from the usual law 
school or bar examination questions. 

There were eighty legal questions, and four hours’ time was allowed for 
answering these questions. In addition, the examination included eighty 
verbal questions, to be answered in one hour, and ninety questions on 


* Chief, Directive Order Section, National War Labor Board, formerly principal attorney, 
Board of Legal Examiners. 


* Wechsler, Lawyers under the United States Civil Service: the Work of the Board of 
Legal Examiners, 9 Am. Law School Rev. 1307 (1942); Weihofen, Investigational Possibilities . 
in the Area of Examination Techniques, 9 Am. Law School Rev. 1329 (1942); Wechsler, A 
Federal Civil Service Program for Lawyers; the Work of the Board of Legal Examiners, 1 
Lawyers Guild Rev. 5 (1941); Reilly, Founding a Career avnton for Government Lawyers, 
1 Lawyers Guild Rev. 1 (1941). 
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“general information,” to be answered in one hour. A total of six hours 
was allowed for the entire examination. 

The verbal questions consisted of definitions, reading comprehension 
items, and some questions in logic. The general information questions 
were mainly in such fields as economics, history, and government. The 
information required was fairly elementary and not likely to prove too 
difficult for any lawyer of average education abreast of current events and 
alive to the problems of government. 

The legal questions represented an innovation, in that they were de- 
signed to test not specific legal information as such, but ability to think 
like a lawyer and to perform the analytical, deductive and interpretative 
functions involved in legal work. 

In determining whether a lawyer is or is not eligible for appointment to 
a government legal position, our concern is about his skill in performing 
the various functions which such a position involves. The direct way to 
test such skill would be to find out how he conducts a trial, writes a brief, 
interprets a regulation, etc. But to have each of 13,000 applicants conduct 
a case before an examining board or do a research and briefing task under 
an examiner’s eye is obviously impossible. 

One method of procedure is the usual one of testing for legal knowledge, 
in the hope that the man who knows the law is likely to be a competent 
lawyer. But knowledge and skill are not synonymous: one may have a 
great deal of knowledge about swimming and yet not be able to swim. For 
the purposes of the attorney examination, such a knowledge test seemed 
particularly inept. In law school and bar examinations, knowledge may 
properly be considered of prime importance. Students who have just 
finished a course may properly be tested to determine how well they have 
learned what they have just been taught. Bar examinations may properly 
test for knowledge of specific rules or principles to determine whether 
students who have only recently studied those subjects have learned 
enough to be qualified to practice. 

But the candidates who took this examination had for the most part 
finished law school and been admitted to practice. Most of them had been 
in practice for years. An examination in the content of specific law sub- 
jects, therefore, seemed, at best, unnecessary duplication, and at worst a 
wholly inappropriate method of testing the legal competence of practicing 
_ attorneys. There seems to be almost no legal subject of such universality 
that every lawyer may reasonably be expected to be well versed in it. The 
personal injury lawyer will very likely have forgotten even the rule in 
Shelley’s Case, let alone springing uses and restraints on alienation; the 
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lawyer in corporate practice may not remember the definition of a simple 
assault. Yet both may be highly competent men in their own fields and 
quite capable of doing the research necessary to handle any legal problem 
they may meet. Even the most general practitioner probably never 
touches upon more than a small part of the law and quickly forgets most 
of what he ever knew about the rest. The government’s legal work ranges 
over so many different subjects that it can use competent men in any 
field ; in most fields, especially in the lower positions, the government does 
not demand specialization but is willing to employ men of general com- 
petence and train them im the specialized work they are to do. 

The Board of Legal Examiners therefore came to the conclusion that 
it should attempt to devise an examination which would test for general 
legal competence, without calling for specific knowledge of any given field 
of law. The questions were designed to test ability to apply precedents, to 
see the relevant point in a fact situation and to construe statutes. Ex- 
amples below will illustrate the types of material used. Some of the most 
ingenious of the questions were suggested by law professors in the various 
schools. If the examination serves to uncover new possibilities in the use 
of objective type questions, the credit belongs less to the staff of the 
Board than to the thirty or forty law teachers whose contributions formed 
the basis of many of the questions asked. 

Ali the questions were of the objective type, i.e., questions calling for 
no written answers, but requiring merely marking on an answer sheet 
which of several suggested answers was correct. This type of question has 
come into use in law schools to some extent, largely in its most rudimen- 
tary form—the so-called true-false question. While the true-false question 
is probably the best known, at least to law teachers,’ it is probably also 
the most abused form of objective question. As generally used, the true- 
false question is confined to factual material, testing only ability to rec- 
ognize from memory the correct one of two answers, and affording no 
opportunity to test for ability to think constructively. This is the one well 
known. form of objective question not used on the federal attorney ex- 
amination. The types used are explained and illustrated below. 

Multiple choice form——Considerable use was made of a fundamental 
objective test form which may be called the multiple choice or best answer 
form, in which for each question the examinee is required to make a choice 
among a number of possible answers (usually five). This form of objective 

* A number of law teachers have recently been experimenting with more developed and 
intricate forms of objective questions. See, for example, the questions in contracts drafted 


by George W. Goble and Edward F. Potthoff of the University of Illinois. Potthoff, Ex- 
aminations in Contract Law Courses, University of Illinois Bulletin, vol. 39, No. 35 (1942). 
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question is perhaps the most easily adapted to many different fields. It 
may be used in very simple form, calling for mere recognition of items of 
information, as in questions 3-7, 10 and 12 below, or in much more com- 
plex form, calling for difficult analysis of a mass of facts, application of 
principles, inference, meaning, etc. It may be used in reverse, calling for 
ability to pick the wrong or incorrect answer, as in examples 2 and 12 be- 
low. 

Even when the question does not in form ask the examinee to select the 
incorrect answer, it may test for knowledge of what is not correct as well 
as what is correct. In question 10 below, it is probable that a majority of 
the examinees were not acquainted with the name of Judah P. Benjamin. 
However, if a person recognized the names of the other four, he knew that 
none of them was a leader of the Confederacy, and so he could reach the 
correct answer by a process of elimination. Thus the question actually 
tests ability to discriminate among several choices on the basis of related 
information other than that directly called for. 

A multiple choice question is capable of testing ability not merely to 
make black and white distinctions, but also to recognize the doubtful or 
borderline case, as in example 17 below. A group of questions of this type 
may be given based on the same body of data. The legal parts of the ex- 
amination contained several such groups in which a statute or regulation 


was quoted, and then a number of questions presented calling for compre- 
hension and interpretation of this material. Examples will be found in 
questions 16-19 and 20-27, below. 


MULTIPLE CHOICE FORM 


A. VERBAL 

1. “A great jurist has said that there is, save abstractly, no such thing as the ‘rea- 
sonable and prudent’ man. By virtue of the fact that we are all members of the human 
race, we have common characteristics; by virtue of the fact that we are individuals, we 
all display specific variations in specific human capacities. We may intellectually set 
up a norm or standard, but it will be a norm or standard from which every individual 
is bound to vary.” 

The quotation implies that the usefulness of a norm or standard for human conduct 
is restricted because (A) we are all members of the human race (8) specific variations in 
given traits are present between certain individuals (c) human beings have common 
characteristics (D) no one can be found who precisely fits the norm (£) individuals 
rarely have common characteristics and common specific capacities. 


2. “Except where the transgression of constitutional liberty is too plain for argu- 
ment, personal freedom is best maintained—so long as the remedial channels of the 
democratic process remain open and unobstructed—when it is ingrained in a people’s 
habits and not enforced against popular policy by the coercion of adjudicated law.” 





158 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The quotation does not imply that (a) respect for the Constitution is generally in- 
grained in public policy (8) generally, the best way to maintain personal liberty is to 
have it rooted in the habits of the people (c) democratic processes sometimes provide a 
means of insuring personal freedom (p) popular policy may be opposed to personal 
liberty (E) the law may sometimes enforce the maintenance of personal freedom. 


For each of the words in capitals listed below, indicate on the answer sheet which 
one of the five suggested words which follow it has most nearly the same meaning. 


(A) (B) (C) (D) (E) 
3- VOLUBLE excitable annoying garrulous insolent persuasive 
4. PERFUNCTORY officious petulant hazardous careless deplorable 
5. ACUMEN experience confidence efficiency discernment toleration 
6. SALUTARY initial beneficial crucial apt sedative 
7. EMOLUMENT benefit obligation option bribe memorial 


B. GENERAL INFORMATION 


8. The cuteF reason for providing for a bicameral, rather than a unicameral, legisla- 
tive body in the Federal Constitution was to (A) attain the execution of the will of the 
majority of the voters (B) effect a method that would compromise the conflicting de- 
mands with respect to the basis of representation (c) provide adequate representation 
to urban areas (D) permit the division of the legislative burden (£) prevent gerry- 
mandering. 


9. Of the following sources of individual income, the one that is usually subject to 
the LEAsT variation in amount from year to year is (A) earnings from the sale of farm 
products (B) dividends from common stock (c) wages from factory labor (p) returns 
from investments in bonds (£) real estate rents. 


ro. Of the following men, the one who was an active leader of the Confederate 
States during the Civil War was (a) Stephen Douglas (B) Edwin M. Stanton (c) Judah 
P. Benjamin (D) William H. Seward (£) John C. Calhoun. 


11. Of the following alleged justifications for imprisonment for criminal acts the one 
LEAST COMMONLY accepted by modern jurists is that the purpose of imprisonment is to 
(A) exact vengeance for injuries to society (B) promote the rehabilitation of criminals 
(c) deter the general population from committing crimes (D) isolate the criminal from 
situations in which he can commit crimes (E) discourage criminals from the commission 
of future crimes. 


12. Of the following topics, the one that has not been the subject of major Federal 
legislation during the last 1o years is (A) sickness and health insurance (B) stock 
market regulation (c) reciprocal trade agreements (p) minimum wages and hours in 
industry (E) unemployment insurance. 


Cc. LEGAL 


13. Ames, through his agent, Hand, made a contract with Bent for the purchase of 
200 gallons of liquor. It was specifically agreed that the liquor was to be delivered on or 
before March 15, because Ames wished to avoid paying the higher tax which would be 
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imposed on such sales after that date. The truck delivering the liquor arrived after 
business hours on March 15. The truck driver, Otis, carelessly backed the truck into 
Ames’ loading platform, damaging it, and Ames now sues Bent for the damages so sus- 
tained. In this action, which of the following facts is most clearly relevant? (a) Ames 
intended to avoid payment of higher taxes (B) delivery had not been made as specified 
(c) Bent knew that Hand was acting as Ames’ agent (p) Otis was acting as Bent’s 
employee (£) delivery by truck was the usual and reasonable means of delivering such 
goods and was the means contemplated by the parties. 


14. The director of a Federal penitentiary located in the State of X is charged with 
violating a State law requiring the display of a sign, “Oleomargarine is used here,” in 
all public restaurants and dining rooms where oleo is used. Oleo is served in the mess 
hall of the prison. To determine whether the director can be punished under this law, 
which one of the following cases is most probably decisive? The State supreme court 
had decided that the act (a) does not apply to private homes not serving meals for gain 
(B) does not apply to a cafeteria for employees operated in the Post Office building 
(c) does apply to county jails (p) does apply to boarding houses (£) does apply to rail- 
road diners. 


15. Ned, aged 15, sees an automobile belonging to a neighbor, Yoe, on the street 
with the keys in the ignition, and decides to take it for a “joy ride.”” He intends to re- 
turn it in an hour or so, but while driving at 65 miles per hour, Ned wrecks the car. The 
car is insured against fire and theft. In a suit by Yoe against the insurance company, 
the most relevant fact is that (a) Ned is a minor (s) he was driving in excess of the 
speed limit (c) he intended to return the car (D) no other person but Ned was involved 
in the wreck (E) Ned did not intend to wreck the car. 


Questions 16-19 


An Act of Congress of 1900 provided with regard to the Island of Puerto Rico: 

“« _. .. No corporation shall be authorized to conduct the business of buying and sell- 
ing real estate or be permitted to hold or own real estate except such as may be reason- 
ably necessary to enable it to carry out the purposes for which it was created, and every 
corporation hereafter authorized to engage in agriculture shall by its charter be re- 
stricted to the ownership and control of not to exceed five hundred acres of land; and 
this provision shall be held to prevent any member of a corporation engaged in agricul- 
ture from being in any wise interested in any other corporation engaged in agriculture. 
Corporations, however, may loan funds upon real estate security, and purchase real 
estate when necessary for the collection of loans, but they shall dispose of real estate 
so obtained within five years after receiving the title. Corporations not organized in 
Puerto Rico, and doing business therein, shall be bound by the provisions of this sec- 
tion so far as they are applicable.” 


16. The firm of Green and McKnight, a partnership, wishes to operate a real estate 
business in Puerto Rico. Which one of the following statements best describes what 
the firm may legally do under the above Act? The firm may (a) act as agent, on com- 
mission, for persons desiring to buy or sell real estate (B) loan its own money on mort- 
gage securities (c) do both of the above (p) buy and sell real estate itself for specula- 
tion (£) do all three of the above. 
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17. The Allied Fisheries Company, Incorporated, does a fisheries business in 
Puerto Rico. Some of the following activities of the company are clearly legal under 
the statute; others clearly illegal. Which ONE is MOST DOUBTFUL, in the sense that it is 
neither clearly legal nor clearly illegal? (a) Buying a 5-story office building, one floor to 
be occupied by the firm itself, the rest to be rented out (B) buying and selling real 
estate for itself, for speculation (Cc) investing some of its money in 40-year real estate 
mortgage bonds (p) purchasing at a foreclosure sale, for less than the amount of the 
bonds, real estate secured by mortgage bonds held by it (£) buying shares of stock in a 
corporation operating sugar plantations in Puerto Rico; it owns no stock in any other 
corporation. 


18. The Tecla Minning Company, a corporation owning 400 acres of mining land 
in Puerto Rico, wishes to acquire an additional tract of 300 acres which is now devoted 
to farming, but which the company believes has mining value and wishes to use for 
mining. Which one of the following describes the choice or choices legally open to the 
company under the statute? It may (a) take a mining lease on such tract, giving it the 
right to mine the land but reserving surface rights to the present owner (B) take such 
a lease on 100 acres of the tract (c) do either of the above (D) trade 100 acres of miner- 
ally exhausted land for the mining rights in the new tract (£) do any of the three things 
mentioned above. 


19. Mr. Barnes, a lawyer, is the owner of 10 shares of common stock of the Porico 
Sugar Company. Which of the following most completely states what Barnes may 
legally do? (a) Accept a position as general counsel of the Tecla Minning Company 
(B) accept a position as vice president of the Porico Sugar Company (c) either or both 
of the above (D) accept a position as vice president of the Southern Sugar Company, a 


corporation which also operates plantations in Puerto Rico (£) any or all of the above. 


Questions 20-27 


Read the following material describing or quoting Executive Orders and statutes 
and then answer the questions based on it. You may refer to this material as often as 
you wish. 

By Executive Order dated September 8, 1939, the Executive Office of the President 
was organized. Among the divisions of the Office provided for in the Order were the 
White House office, the Bureau of the Budget, and “in the event of a national emer- 
gency, or threat of a national emergency, such office for emergency management as the 
President shall determine.” The Bureau of the Budget had theretofore been “trans- 
ferred from the Treasury Department to the Executive Office of the President,” to use 
the words of Reorganization Plan No. 1 which was submitted to Congress on April 25, 
1939, by the President and which became effective on July 1, 1939. Reorganization 
Plan No. 12 did not make any mention for an “office for emergency management” or of 
The White House Office, but no question is raised as to the statutory or constitutional 
authority of the President to set them up. 

By Administrative Order dated May 25, 1940, the Office for Emergency Manage- 
ment was created and by Executive Order dated April 11, 1941, the Office of Price 
Administration was set up as a division of the Office for Emergency Management. 

The Independent Office Appropriation Act, approved April 5, 1941, made appro- 
priations for, inter alia, The White House Office and the Bureau of the Budget—both 
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under the general heading, in the enrolled copy of the Act, “Executive Office of the 
President.” In addition, under the general heading “Emergency Funds for the Pres- 
ident,” it appropriated money “To enable the President, through appropriate agencies 
of the Government, to provide for emergencies affecting the national security and 
defense . . . . without regard to the provisions of law regulating the expenditures of 
Government funds or the employment of persons in the Government service, such 
as.... thecivilservice.... 

The Second Deficiency Appropriation Act, 1941, approved July 3, 1941, made ap- 
propriations under the general heading “Executive Office of the President’’ for ister 
alia, the Bureau of the Budget and “The Office for Emergency Management, estab- 
lished in the Executive Office of the President by administrative orders . . . . and sub- 
ordinate or related bodies in the work of national defense ” Unless otherwise 
stated, it is to be assumed hereafter that the Office of Price Administration gets its 
funds from this source. 

Section 9 of the Hatch Act, approved August 2, 1939, provides that “No officer or 
employee in the executive branch of the Federal Government, or any agency or de- 
partment thereof, shall take any active part in political management or in political 
campaigns.” Exempt from the provisions of Section 9 are ‘“‘(1) the President or Vice 
President of the United States; (2) persons whose compensation is paid from the ap- 
propriation for the office of the President; (3) heads and assistant heads of exétutive 
departments; (4) officers who are appointed by the President, by and with consent of 
the Senate, and who determine policies to be pursued by the United States in its rela- 
tion with foreign powers or in the Nation-wide administration of Federal laws.” 

Another section (9a) of the Hatch Act provides that “It shall be unlawful for any 
person employed in any capacity by any agency of the Federal Government, whose 
compensation ....is paid from funds authorized or appropriated by any Act of 
Congress, to have membership in any political party or organization which advocates 
the overthrow of our constitutional forms of government in the United States.” 

Rule I of the Civil Service Commission, issued under appropriate statutory authori- 
ty, provides that “Persons who....are in the competitive classified service... . 
shall take no part in political management or political campaigns.” It was first adopt- 
ed by Executive Order in 1907 and has been applied continually since then. 

Section 12 of the Hatch Act, added by an amendment approved July 19, 1940, 
extends substantially the same restrictions on political activity contained in Section 
g to any “ .... officer or employee of any State or local agency whose principal em- 
ployment is in connection with any activity which is financed in whole or in part by 
loans or grants made by the United States or by any Federal agency 
exceptions were made upon which no questions are based. 

Questions 20-27 are based on the foregoing material and are to be answered on the 
basis of this material alone. Disregard later enactments such as the Emergency Price 
Control Act of 1942. 


20. Which one of the following considerations is entitled to the greatest weight in 
determining whether the expression “Office of the President” as used in the second 
exception of Section 9 of the Hatch Act includes the Office of Price Administration? 
(a) The fact that Section 9 applies only to the executive branch of the Government 
(B) the fact that most of the employees of the Office of Price Administration would be 
barred from political activity under Civil Service Rule I, even if not included within 
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the Hatch Act (c) the transfer of the Bureau of the Budget from the Treasury Depart- 
ment to the Executive Office of the President (p) the nature of the other three excep- 
tions to Section 9 (£) the lack of exceptions to the section forbidding membership in 
subversive organizations. 


21. Which one of the following considerations tends most strongly to suPPORT the 
view that the gresat mass of ordinary employees of the Office of Price Administration 
are subject to Section 9 of the Hatch Act? (a) About a year after the Hatch Act was 
originally enacted, Congress amended it to include certain State employees engaged in 
activities financed in whole or part by Federal funds. No other significant changes 
were made in the Act (B) most of the employees of the Office of Price Administration 
are barred from political activity under Civil Service Rule I (c) in March, 1939, when 
the drafts of the Act were being considered in Congress, the Office of the President 
consisted of little more than the President’s immediate entourage (p) The Office of 
Price Administration is a part of the Office for Emergency Management (£) The 
Office of Price Administration was not mentioned by name in any appropriation act. 


22. Which one of the considerations listed in question 35 above, tends most strongly 


to oppose the view that the great mass of ordinary employees of the Office of Price 
Adminjstration are subject to Section 9 of the Hatch Act? 


23. An inquiry is made whether a rural mail carrier may seek the elective office of 
Chief of the Volunteer Fire Department of a village without violating the Hatch Act. 
The contest has none of the characteristics of a regular political campaign and party 
lines are not drawn. Which one of the following is the principal question of construc- 
tion to be settled in answering this inquiry? The question is whether (a) a rural mail 
carrier is in the competitive classified service governed by Rule I of the Civil Service 
Commission (B) he is actively engaged in political management if his campaign is 
managed by someone other than himself (c) the inquirer’s service as a rural mail car- 
rier constitutes his principal employment (D) the Volunteer Fire Department receives 
any direct or indirect assistance through Federal grants (E) seeking such an elective 
office constitutes taking an active part in political campaigns. 


24. An inquiry is made whether an employee of a Conservancy District may seek 
election to the Senate of his State without violating the Hatch Act. The Conservancy 
District is in the form of an authority established by the State. Its capital was ob- 
tained by the sale of bonds, some of which have been purchased by the Reconstruction 
Finance Corporation. Which one of the following is the principal question of con- 
struction to be settled in answering this inquiry? The question is whether (a) the Re- 
construction Finance Corporation bought more than half of the bonds (B) the Con- 
servancy District was established before or after the effective date of Section 12 of the 
Hatch Act (c) the activities of the Conservancy District are financed in part by funds 
made available by a Federal agency (p) the candidate is campaigning as the candidate 
of a political party or as an independent (£) the Conservancy District is a Federal 
agency. 


25. An inquiry is made whether a substitute railway postal clerk may serve as 
secretary of a major political party, receiving payment from party funds, when not 
engaged in postal work without violating the Hatch Act. Which one of the following 
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is the principal question of construction to be settled in answering this inquiry? The 
question is whether (A) the party’s activities concerned Federal offices or were limited 
to campaigns for State and local offices (B) Civil Service Rule I is applicable to this 
clerk (c) a person employed on a part-time basis is subject to the restriction on political 
activities during periods when he is not employed (p) the railroad is interstate or in- 
trastate (E) local branches of political parties are included within the meaning of the 
term “local agency.” 


26. Which one of the following-described persons is most clearly within the scope 
of Rule I of the Civil Service Commission? (a) A county jailer of State X. He derives 
part of his compensation directly from the United States Government on a contractual 
basis for keeping and feeding Federal prisoners (B) a junior accountant in the competi- 
tive classified civil service in the Bureau of the Budget (c) an expert on textile products 
in the Office of Price Administration. He is a non-civil service employee, although for 
purposes of fixing his salary his job has been classified by the Civil Service Commission 
(p) a non-civil service clerk-typist in the White House office (£) a research chemist in 
the Experiment Station of the College of Agriculture of X State University. He was 
appointed through the civil service procedure of State X. The functions of the Ex- 
periment Station are financed in part by grants made by the United States. 


27. As far as the laws given herewith are concerned, which one of the following- 
described persons could most clearly lawfully have membership in a political party 
advocating the overthrow of the constitutional government of the United States? 
(a) An assistant head of one of the executive departments of the United States Govern- 
ment (B) an executive officer of a State agency engaged in distributing funds appro- 
priated by Congress for relief purposes (c) an officer of the United States Government 
appointed by the President by and with the consent of the Senate, but who has no 
policy-forming functions (p) any employee of the Federal Government provided he 
takes no active part in political management or in political campaigns (E) any non- 
civil service employee of the Federal Government. 


Questions 28-31 


28. Assume that you have been charged with the drafting of a Civil Aeronautics 
Act. It is desired to include in the Act a provision which will require that 75 per cent 
of the interest in all air carriers be owned and controlled by American citizens. Which 
of the following proposed statutory drafts most effectively accomplishes this objective? 
(None of the alternatives is necessarily perfect; choose the onE which most exactly 
accomplishes the objective stated.) 

(A) No air line may operate within the United States unless at least 75 per cent of its 
outstanding stock is registered in the names of citizens of the United States. 

(B) No air line may operate in the United States if more than 25 per cent of its 
stock is owned or controlled by persons not citizens of the United States or held for the . 
benefit of such persons. 

(c) No air line may operate in the United States unless at least 75 per cent of its 
stock is bona fide owned by American citizens. 

(Dp) The common stock of any air carrier must be predominantly owned and con- 
trolled, to the extent of 75 per cent at least of its total par value, by citizens of the 
United States. 
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(zg) After the date of the passage of this Act, not more than 25 per cent of the stock 
in any air line may be sold to any person or persons not citizens of the United States. 


29. Occasionally some of the stock of an air line is owned by a corporation. Assum- 
ing that it is not desirable to prohibit foreign stock interests entirely, which onE of the 
following proposed statutory provisions in relation to corporate ownership of air-line 
stock would best effectuate the basic aim that air lines should, to the extent of 75 per 
cent, be owned and controlled by American citizens? A corporation owning stock in 
an air carrier is to be considered an American citizen if 75 per cent of its stock is owned 
and controlled by American citizens. 

(A) None except American corporations may own or hold a beneficial interest in 
air-line stock; and it shall be assumed that a corporation owning air-line stock is a 
foreign corporation if more than 25 per cent of its outstanding stock is foreign owned. 

(B) When a corporate owner is included among those holders of 75 per cent of the 
stock of an air line whom the carrier denominates to comply with the citizenship re- 
quirement of the Act, the carrier shall prove that the holders of at least 75 per cent of 
the shares of such corporate owner’s outstanding stock are American citizens, and it 
shall make proof of the citizenship of the corporate shareholders in the same manner as 
for its own shareholders. 

(c) Any corporation owning air-line stock is subject to the same citizenship require- 
ments as is the air carrier corporation itself and is subject to the same requirements 
that it prove the citizenship of its shareholders. 

(D) No corporation or other holding company may own more than 25 per cent of 
the stock in any air carrier; and any such holding company which at the present time 
shall own an excess of the allowed amount of stock must divest itself of such ownership 
within 5 years of the date of the passage of this Act. 

(£) No foreign corporation may own, control, or have a beneficial interest in more 
than 25 per cent of the stock of any air line. 


30. Assume that a Civil Aeronautics Act has been adopted and that you are in- 
structed to draft a regulation under the Act which will establish a standard by which 
air lines shall prove citizenship of the holders of 75 per cent of the stock interest. 
Assume that all air carriers are corporations, some of which have as few as 5 to 40 
stockholders while others have as many as 20,000. The maximum absolute proof of 
citizenship is desired, but no carrier can reasonably be expected to prove absolutely the 
citizenship of thousands of persons. You are, therefore, to work out a regulation which 
will provide the maximum practical assurance of citizenship. You may assume that a 
presumption of citizenship from residence, with proper safeguards, is an acceptable 
device. Which one of the following would you select? 

(a) If 90 per cent of the shareholders are recorded in the books of the carrier as 
having American residences, it is to be presumed that 75 per cent of the whole number 
are American citizens. 

(B) Corporations with a small number of shareholders shall prove citizenship of 
every individual. Corporations with a large number shall prove citizenship of 75 per 
cent of their shareholders by showing that each holder of 2 per cent or more of stock 
is an American citizen and that the holders of 90 per cent of the shares are residents of 
the United States. 

(c) Corporations having 40 shareholders or less shall prove citizenship of 75 per 
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cent of the shareholders individually. Corporations having more than 40 shareholders 
shall prove citizenship by showing that 90 per cent of the shareholders are residents of 
the United States. 

(p) Corporations having 40 shareholders or less shall prove the citizenship of the 
holders of 75 per cent of the outstanding stock of the corporation; corporations having 
more than 40 shareholders shall prove citizenship by showing that each holder of 2 per 
cent or more of the stock is an American citizen and that 90 per cent of the total out- 
standing stock is held by American residents. 

(£) Every transfer of air-line stock must be recorded in the books of the carrier 
along with a sworn statement that the purchaser of the stock is a resident of the 
United States, or, where such a statement is not practically available, a statement by a 
representative of the aforementioned purchaser. 


31. Assume that the Civil Aeronautics Act further requires that two-thirds of the 
directors of each air line shall be citizens of the United States. You are to draft a regu- 
lation establishing the most effective and practicable procedure for proving such 
citizenship. Assume that birth certificates, family Bible entries, and passports issued 
by the State Department are some possible means of proving citizenship. No air line 
has so large a number of directors that mere number alone prevents the use of any test 
of citizenship, and the standard used, therefore, may be as rigorous as seems desirable. 
Which one of the following would you select? 

(a) Each carrier shall meet the citizenship requirement of the Act in respect to its 
directors by causing two-thirds of the members of the Board of Directors to file with 
the Secretary of the Civil Aeronautics Board sworn affidavits that they were born in 
the United States. The Secretary shall determine in each case whether the proof made 
is adequate and his decision may be appealed to the Board. 

(B) Each air line shall file with the secretary of the Civil Aeronautics Board 
evidence of citizenship of two-thirds of the members of its Board of Directors. Such 
evidence shall consist in each case of either a birth certificate, a certified copy of a 
family Bible entry, or a passport. 

(c) Each air line shall file with the Secretary of the Civil Aeronautics Board birth 
certificates, certified copies of family Bible entries, or other evidences of American 
citizenship of two-thirds of the members of its Board of Directors. The Secretary 
shall determine in each case whether the proof made is adequate and his decision may 
be appealed to the Board. 

(p) Each of the directors of an air line making up two-thirds of the total Board of 
Directors of said air line shall file the best possible proof of citizenship with the Civil 
Aeronautics Board. No substitutes for the best proof shall be accepted by the said 
Board. 

(E) In every case brought before the Civil Aeronautics Board, each member of the 
Board of Directors of the carrier bringing a case shall appear with his evidence of 
citizenship and be available for cross examination by Board Counsel on the question of 
his citizenship. 


Analogies form—This form of question calls for the discovery of a re- 
lationship between two things or ideas. It is in form a variation of the 
multiple-choice type. It has been used rather widely in intelligence test- 
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ing. When used in an achievement test, such as a test of legal qualifica- 
tions, it tends to appear artificial in content and to savor a bit of mere 
puzzle-solving and therefore may annoy persons expecting a “practical” 
examination. It was used experimentally in the attorney examination to 
the extent of ten questions, of which two examples are given below. Sta- 
tistical analyses of the scores, as subsequently made, showed that these 
were good questions: they had high discriminating power and the scores 
correlated very highly with scores on the examination as a whole. 


ANALOGIES FORM 
Questions 32-33 

In each of the questions following, select the one word of the five lettered choices 
(A to E) which most closely expresses the relationship called for and blacken the space 
on the answer sheet bearing the same letter as the word selected. 

32. DONOR is to VENDOR as GIFT is to (A) vendee (B) donee (c) chattel (p) sale 
(E) barter. 

33. OWNER is to BAILEE as TITLE is to (A) bailor (B) possession (c) recording (p) deed 
(E) property. 

Matching form—A relatively simple type of question is the matching 
type, in which items listed in one column are to be matched with related 
items in a second column—for example, a list of authors to be matched 
with a list of book titles. This type is useful to test information, for it 
covers a great deal of material in a short space. It is not very useful for 
testing any considerable amount of thought or reasoning. The attorney 
examination included only twenty questions of this type, of which five are 
reprinted below. 

MATCHING FORM 

In items 34 through 38, by marking the proper spaces on the Answer Sheet, associate 

each act listed in Column I with its related subject in Column II. 
Column I Column II 

34. Norris-LaGuardia Act . political activity 

35. Glass-Steagall Act . price discrimination 

36. Robinson-Patman Act . injunctions 

37. Frazier-Lemke Act . banking practices 

38. Hatch Act . bankruptcy 

Master list —A type of question of which considerable use was made is 
that which is sometimes called the master list form, in which, instead of 
having a separate group of alternative answers for each item, a number of 
questions are to be answered on the basis of the same group of alternatives. 
It is a useful form for testing ability to classify data and to recognize 
similarities, contrasts, consequences, and implications. 
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MASTER LIST FORM 


A. GENERAL INFORMATION 
In EACH of the questions 39 through 42, indicate the tax to which the statement 
made most clearly applies. Use the following code: 
(a) poll tax 
(8) property tax on tangible personalty 
(c) income tax 
(D) property tax on intangible personalty 
(£) import duties 


39. The burden of the tax is most likely to be shifted by the person who first 
pays the tax. 

40. The burden of the tax is least likely to be shifted by the person who first pays 
the tax. 

41. The amount levied on the individual is generally most likely to vary with his 
ability to pay. 

42. The amount levied on the individual is generally least likely to vary with his 
ability to pay. 


B, LEGAL 
Questions 43-49 


Read the summaries of the decisions in the four cases (a—p) below, and then apply 

the principles involved in answering the questions 43-49 which follow. 

A. Rexford v. Trent held that a State may prohibit the manufacture of a product 
regarded in its general policy to be deleterious even though the manufacturer 
intends to ship it to customers in another State. An article does not become an 
object in interstate commerce merely by reason of the fact that it is manufac- 
tured with the intention to ship it to another State. 

. Tipton v. Rio Grande R. Co. held that the liability of interstate railroad carriers 
to make compensation for personal injury suffered by their employees engaged 
in interstate commerce was regulated exclusively and inclusively by the Federal 
Employers Liability Act, and Congress having thus fully covered the subject, 
there was no room for State regulation of personal injuries to such employees by 
workmen’s compensation laws. 

. Kidd v. Dalbey held unconstitutional a State statute requiring a license from all 
persons peddling goods not produced or manufactured within the State. No 
such license was required for peddling domestic goods. The act was held to be 
a discrimination burdening interstate commerce. 

. In Crenshaw v. Lipscomb, a house-to-house brush salesman was charged with 
violation of a statute of State A requiring a license to engage in peddling or 
soliciting. The defendant did not sell any brushes from his samples, but merely 
took orders for goods which were then sent to the customer direct from the com- 
pany’s factory located in State B. It was held that the statute was an invalid 
attempt to regulate or burden interstate commerce. 


In each of the following questions (43-49) determine which one of the four cases 
above is most applicable as a precedent. 
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43. The question arises whether a State occupation tax imposed on all mining done 
in the State might validly be assessed against a company operating an open pit mine 
in the State, where the ore is severed from the bed by machinery and lifted directly 
into waiting railroad cars which then transport it to the company’s customers in other 
States. The company sells no coal within the State. 


44. A person was charged with violating a State statute requiring that cattle 
brought into the State for dairy or breeding purposes should be certified to be free 
from Bang’s Disease by the chief cattle officer of the State of origin. The Federal 
Cattle Contagious Disease Act authorized the Secretary of Agriculture to establish 
regulations concerning interstate transportation from any place where he had reason to 
believe that animal diseases existed, and provided that when an inspector of the 
Bureau of Animal Industry certified that he had inspected cattle and had found them 
to be free from communicable disease, they should be permitted to be transported 
“without further inspection or the exaction of fees of any kind, except such as may at 
any time be ordered or exacted by the Secretary of Agriculture.” Defendant’s cattle 
had been inspected by the Bureau of Animal Industry but not by officials of the 
State of origin. 


45. A company making electrical devices, 90 per cent of whose products are sold 
and shipped in interstate commerce, was charged with violation of a State statute 
forbidding the employment of any person for more than 8 hours per day in any mill or 
factory. There was no Federal regulation on the subject at the time. 


46. A State statute provided for the inspection of all grain brought in from other 
States, and for an inspection fee of 15 cents per 100 pounds—6o times the actual cost 
of inspection. 


47. A wholesale grocery house is located in State A, near the State line. It receives 
telephone or mail orders from retailers, some of whom are across the State line, in 
State B. The company fills such orders by delivery of the goods in its own trucks. The 
question is whether the company may constitutionally be required to pay an occupa- 
tion tax levied in State B upon all wholesale dealers. 


48. An international bridge over a river between State A and Canada is built by a 
private corporation under express authority of an act of Congress. The State of A now 
wishes to compel the company to add a footpath to the bridge. 


49. A certain cotton compress and warehouse company challenged the validity of a 
State license tax upon the privilege of operating a cotton compress and a tax upon 
each person operating a warehouse, the taxes being graduated according to the number 
of bales of cotton compressed and according to the storage capacity of the warehouse. 
The bulk of the company’s cotton was ultimately shipped to points outside the State. 
The company alleged that the tax was a burden on interstate commerce. 


As already said, the examination consisted of eighty legal questions, 
eighty verbal and ninety on general information. One of the general in- 
formation questions was not counted because it was subsequently found 
to be defective. The legal questions, because they were more difficult and 
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required much more time, were weighted three points each, as against one 
point for each of the non-legal questions. A perfect score under this 
method was 409. 

After the examination papers had been scored, certain statistical 
studies were made of the results.? A group of 500 papers was selected 
from the total of 13,291, in such a way as roughly to constitute a geo- 
graphically representative sample. From this sample, a subsample of 
200 was selected.‘ Using the subsample of 200, the scores on the several 
parts of the examination were analyzed. Table 1 summarizes the results. 

The mean scores show that the three parts of the examination proved 
to be of almost equal difficulty to the competitors. We had expected the 
legal questions to be rather more difficult than the others. The results 
perhaps indicate that many of the competitors were fairly good legal 
technicians, but were relatively weak in educational and cultural back- 
ground. 

The degree of difficulty proved to be exactly as desired. Ideally, an ex- 
amination should aim to be of such difficulty for the group taking it that 
' the scores will range from a little above zero to a little below perfect, with 

3 Mr. Frederic M. Lord of the Test Construction and Review Unit, U.S. Civil Service 
Commission, conducted the statistical studies. The writer is indebted to Mr. Lord not only 


for the compilation of the statistics but also for his collaboration in writing the part of this 
article which discusses these statistics. 

4 The 500 papers were arranged in serial order according to their examination numbers, 
and the second paper, the fifth, the seventh, the tenth, the twelfth, etc., were drawn out so as 
to provide a subsample of 200. A comparison was then made of the mean or average score and 


the standard deviation on the total, the sample and the subsample. The figures obtained were 
as follows: 


A difference as large as the obtained difference between the mean of the sample of soo and 
the mean of the total group could be expected to occur by chance about once in three times. 
A difference as large as that between the mean of the sample of 200 and that of the total group 


bsample ly larger 
coated eet Soon enCapuenn tr enlibemeensiaieamdentirantane eae ecaamedatdanaets 
the subsample. 

A discrepancy as large as the obtained discrepancy between the standard deviation of the 
sample of soo papers and the standard deviation of the total group would occur by chance 
about three times out of every four; a discrepancy as large as that between the standard de- 
viation of the sample of 200 papers and the standard deviation of the total group would occur 
by chance about once in three times. Hence these discrepancies are approximately what would 
be expected to occur by chance, and both the samples may be considered to be representative 
of the total group in this respect. 





170 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the concentration of grades around the middle. (The usual aim of teachers 
to have 80 to go per cent of all scores fall above some arbitrary “passing 
grade” is not considered by test construction experts to be good practice.) 
The scores on the attorney examination ranged from 35 to 386 out of a 


TABLE 1 


STATISTICS ON SUB-TESTS AND TOTAL EXAMINATION 
FROM SAMPLE OF 200 PAPERS 


INTERCORRELATIONS§ 


Hicuest 
PossiBLe 
Score* 


Megan Score 


D “ General 
(oF PossIBLE 409) Verbal | Legal | Infor- 


Test mation 


Total written exami- 


243.7 or 60% 
48.7 61 
47.8 60 


51-5 
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1‘Reliabilty’"is term used technically to mean mean the degree to which a test is consistent in 
it measures consistency is never ee eee mapa subjects, th 
agate dale, ta.iontem t first. The variance will be even greater if 
similar, , test is given. Socunae Stren we two equivalent forms of the same test is called a * 
coefficient.” t may range from zero See eas S eae. Tt is usually considered de- 
sirable Ce nae wap Aad a total examination should be at least fe sta be and ¢ individual measurement. 
The reliabili ET ak, TS 1 to be .o2, and this may be considered as 
relia’ my coatienegte Dawe wane estimated by the uder-Richardson form’ , case IV. Kuder 
and Richardson, The Theory of the Eatimation of Tept Reliability, Paychometrica, Vol 2, No. 3, PP. 151-160. 
§ The figures shown under this eee * between two parts of the examination. 
A coefficient of 1.00 shows perfect tionship. Thus a correlation of 1.00 legal 
and verbal parts would mean that shaving the 5 50s SES ave Se ow 
sateewshal dasmund highest on Geka oadioiee verbal, so on down to the last one. A 
coeticient of .co manne Gk there was no correlatio: tion between the two sets of papers greater than was to. be ex- 
pected by mere chance. A coefficient ¢ of ae San» Say which is perfect but negative or inverse 
—i.e., the highest paper on one part would be /owest on the other, etc 


possible 409, with a mean score of 249.8 (61 per cent), and a standard 
deviation of 54.5.5 A mean of 61 per cent sounds higher than it really is. 
On an objective type examination, a competitor can obviously obtain a 
certain number of correct answers by mere chance. On this examination, 
the average score likely to be obtained by chance alone was go, or 23 per 
cent. If this mere chance score were taken as zero, and the actual score 
figured from that as zero point, it will be seen that the mean score of the 


5 See note 4. 
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examinees was just about 50 per cent of the difference between chance and 
perfect (the median point between go and 409 = 249.5). This is probably 
the optimum from the point of view of validity. 

The statistics raise a question whether weighting the legal questions 
more than the non-legal served any significant purpose. If the three parts 
of the examination were weighted equally in the scoring, the estimated 
reliability of the total examination would be .95, as compared to the value 
of .92 obtained when the legal test is given a weight of 3. The correlation 
between the total examination scores obtained by the two methods of 
weighting would be .98, indicating that the two methods of weighting will 
yield very similar results. 

This is not surprising. Educational test experts have shown that 
weighting questions or parts of an examination frequently has less effect 
on scores than it is intended to have. On the attorney examination, it was 
felt that the total score should reflect mainly the score on the legal ques- 
tions; that while the other material was relevant in testing legal capacity, 
it should not outweigh the strictly legal. As it turned out, there was a 
rather high correlation between the three parts, i.e., those who did well on 
any one part tended to do well on the others. The high degree of correla- 
tion indicates that the three parts to a large extent tested the same abili- 
ties, and were, to that extent, redundant. 

It was realized, of course, that the several parts did to a certain extent 
cover similar ground. Thus the reading comprehension questions on the 
verbal part called for essentially the same capacities as the legal questions 
on statutory construction. (Compare, for example, questions 1 and 2 with 
questions 16-19, above.) The part on general information included a 
number of questions calling for legal information (legal bibliography, 
recognition of important legal book titles, legal personages, etc.). A high 
correlation was therefore to be expected. 

In order to see how the results on the examination agreed with other 
criteria of legal ability, the competitors in the sample of 500 were divided 
into three groups; the first, an “honors” group, i.e., those whose records 
in law school had been high enough for them to achieve membership on the 
board of editors of a law review or membership in the Order of the Coif; 
the second, an “average” group, made up of those who had not achieved 
such honors but who had not fallen into the third group; and the third, 
those who had failed a bar examination. It is realized that the criterion 
for each of these groups is probably imperfect, and, moreover, that there 
are law schools having neither a law review nor a chapter of the Order of 
the Coif. However, no other objective criteria were available. Standing 
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in law class (e.g., the top 10 per cent) could not be used because too many 
schools do not announce or keep records of such ranking, and the appli- 
cant’s own estimate of his rank would probably not be reliable. The re- 
sults, given in Table 2, show a gratifying measure of agreement between 
the judgments of law school professors and bar examiners and the results 
obtained by the examination. 

A difference as large as the difference between the mean scores of the 
first and the third groups in the preceding table could occur by chance 
only about once in a thousand times; a difference as large as the difference 
between the mean scores of the second and third groups could occur by 
chance only about once in fifty times. It is therefore probably safe to con- 


TABLE 2 


TOTAL SCORE OF CERTAIN GROUPS OF COMPETITORS 
FROM SAMPLE OF 500 PAPERS* 


Standard 
Deviation 


* Fifty-five competitors, or 11 per cent, are omitted because of doubt as to how they should be classified. 


t One competitor who made law review and who also failed in the bar examination is included in this group 
rather than in the succeeding group. 


sider these differences as significant and as not attributable to chance 
fluctuations. 

In order to test further the correlation between examination scores and 
bar examination results, the bar examination records of 125 New York 
competitors who were successful on the examination were obtained from 
the New York State Board of Bar Examiners. The New York board keeps 
records of competitors’ standings by percentiles. Percentiles are recorded 
separately for the substantive and the adjective parts into which the New 
York examination is divided. Although approximately 50 per cent of 
those taking bar examinations fail, it is noteworthy that of these 125 
eligibles on the attorney register, only 12 had failed to pass both parts of 
the New York bar examination on their first attempt. Moreover, the 
113 who passed had stood relatively high. Of the 113, 44 were within the 
top ten percentiles on the adjective part, and 42 were within the top ten 
percentiles on the substantive. Another 21 were within the next ten 
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percentiles on the adjective and 27 on the substantive. In other words, 
more than half of the New York candidates who were placed on the 
attorney register had stood within the top one-fifth on the New York 
bar examination. 

In June, 1943, the same attorney examination, using the same ques- 
tions, was offered to certain limited groups of applicants, including current 
law school graduates. While law school grades vary widely from ‘school 
to school, yet for members of the same class in the same school, class 
ranking is a very reliable index of relative competence. A search was 
made for cases where several members of the same 1943 law school class 
had taken the attorney examination. Sixty-six individuals, from 16 
different schools, were found. The rankings in law school and on the 
examination were remarkably similar. Of one western state university 
law class of ten members, six took the examination. The comparative 
rankings are typical of results found in other schools: 


Rank Score of 


in Law School Atty. Exam. 
(In Class of 10) (Out of Possible 409) 


Rank in law school was taken from the applicant’s own statement. We 
know that students do not always have exact information regarding 
class rank, and may give themselves the benefit of a doubt. Exact school 
records might reveal an even higher degree of correlation between law 
school records and attorney examination scores than the available data 
indicated. 

An item analysis was made to determine the difficulty of each question 
on the examination and the correlation of the score on each question with 
the total score on the particular part of the test in which the question be- 
longed. The analysis was based on a subsample of 200 papers chosen by 
the same method as that used to select the subsample previously dis- 
cussed. The results are summarized in Tables 3 and 4. 

“Tetrachoric correlations” were obtained by a formula’ based on a 
division of the 200 sample papers into the 100 with higher scores and the 
100 with lower, on the subtest of which the question was a part, and a 
further division of these two groups into those who were correct and those 
who were wrong in their answers to the specific question (hence “‘tetra- 
choric” or fourfold). The coefficient of correlation obtained represents the 


6 For a description of the formula, see Statistical Procedures and Their Mathematical 
Bases, by Peters and Van Voorhis, at p. 366 (1940). 
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TABLE 3 


ITEM ANALYSIS RESULTS: FREQUENCY DISTRIBUTION 
OF PER CENT OF CANDIDATES ANSWER- 
ING ITEMS CORRECTLY 


Numaer or Irems 


Per Cent oF CANDIDATES 


AnsweRinc CorRRECTLY Verbal heuat General 


Test Information 


Test 


Ont DO OCHO S 


5 
7 
20 
14 
12 
15 
6 
9 
I 
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TABLE 4 


ITEM ANALYSIS RESULTS: FREQUENCY DISTRIBUTION 
OF TETRACHORIC ITEM-TEST CORRELATIONS 


Numeer or Irems 


CorFrricients oF TeTRA- 
cHorIC CORRELATION General 
Information 


-go to 
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degree of agreement between the result on the individual item with the 
total score on that part of the examination. 

Anyone who has attempted to draft objective questions appreciates how 
difficult it is to frame questions which are unambiguous and free from the 
possibility of a reasonable interpretation leading to a conclusion different 
from that intended by the draftsman. All the questions in the federal 
examination were pretested repeatedly by submitting them to numerous 
attorneys in the government. Those found open to rational misinterpreta- 


TABLE 5 


AVERAGE WRITTEN TEST SCORES OF EXAMINEES RATED 
BY ORAL EXAMINING COMMITTEES 


RATING 


Excellent i Ineligible 


331 


* Represents one case. The California committee stated its belief that the low score on the 
written test in this case was caused by illness resulting in an operation shortly after the written 
examination. 


tion were eliminated or rewritten and tested again, until all were apparent- 
ly air-tight. This process of drafting, testing, and redrafting lasted almost 
nine months. It had as its reward a remarkably small number of questions 
which on item analysis proved not to operate correctly. The summary in 
Table 4 shows only three items out of the total of 249 in which the cor- 
relations were negative, i.e., in which competitors whose total scores on 
the subtest in which the question appeared were low did better than those 
whose total scores were high. Any item on which the generally poorer 
competitors do better than those whose totals are high can be considered 
defective, but the presence of three such items is not sufficient materially 
to affect the scores. 

After the oral examinations had been held, the scores on the written 
test were compared with the judgments of the oral examining committees. 
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The committees had been asked not only to determine whether a candi- 
date was eligible or ineligible for inclusion on the register, but also to rate 
each candidate as “outstanding,” “‘excellent,” “good,” “fair,” or “poor,” 
on the basis of his score on the written test, his past training and experi- 
ence and the impression he made on oral interview (manner, oral expres- 
sion, legal reasoning, logical organization, and effectiveness of arguments, 
etc.). 

' Table 5, giving the average scores on the written test for the group 
achieving each grade on the oral examination in eleven states, shows that 
those attaining the highest scores on the written test tended to make the 
best impression on the oral committees. The eleven states listed were 
selected because they were the only states in which there were a sufficient 
number of applicants who achieved satisfactory scores on the written test 
to permit sending to oral examination twice the number ultimately to be 
selected for the register. The same tendency, however, appeared in other 
states. 

CONCLUSION 

The written attorney examination was an experiment both in its sub- 
stantive composition and in the form of questions used. Statistical analy- 
ses tend to establish the validity and reliability of the examination. Thus, 
there is a definite correlation between scores on the examination and 
other criteria such as law school and bar examination records. An equally 
clear correlation appears between written test scores and the judgments of 
the state oral examining committees. It may fairly be said, therefore, 
that although the written attorney examination did not attempt to test 
for knowledge of law at all, its results are supported not only by the re- 
sults shown on such criteria of legal knowledge as law school and bar ex- 
aminations, but also by the judgments of experience, personality and pro- 
ficiency arising from the oral examination. 
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COMMENT AND CASE NOTES 


THE POLL TAX AND CONSTITUTIONAL PROBLEMS 
INVOLVED IN ITS REPEAL 


Henry N. WiiutAms* 


The decision of the Supreme Court of Tennessee in Biggs v. Beeler* is the 
climax to efforts to remove the payment of a poll tax as a prerequisite to 
voting in Tennessee. The fight to eliminate this qualification for voting, 
although raised on occasion for the past twenty-five years, actually be- 
came an issue in the 1938 gubernatorial election. Bills designed to abolish 

* Member of the faculty, Department of Political Science, Vanderbilt University, now in 
the U.S. army. 

1173 S.W. 2d 144 (July 3, 1943). 
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the requirement of the payment of poll taxes for voting failed in the 1939 
and 1941 legislatures. The legislature of 1943 repealed the statutory pro- 
visions for poll taxes both as a tax’ and as a prerequisite for voting.’ 

The case arose on complaint of ‘taxpayers, owners of real and personal 
property,” praying for an injunction restraining the execution of Chapter 
384 and for a declaratory judgment‘ on the constitutionality of both acts. 

Various state and county officials were made defendants in the action. 
The attorney general filed a demurrer on behalf of state officials averring 
(x) that the acts were constitutional because the poll tax sections of the 
state constitution were not self-executing, and (2) that the acts were not 
defective on “technical” grounds. Polk County and its trustee adopted the 
demurrer of the state officials as to Chapter 38, but charged that Chapter 
37 was unconstitutional. A county election commissioner filed an answer 
alleging that the payment of a poll tax as a qualification for voting is con- 
trary to a republican form of government.° 

The complainants attacked the validity of the acts upon a number of 
grounds, the most important being that they violated Article II, Section 
28, and Article IV, Section 1, of the Tennessee constitution.’ The case 
reached the supreme court on an appeal from the lower court’s holding 

* Public Acts of 1943, Chapter 37 repealing Sections 1082, 1558, and 1559 of Williams Ten- 
nessee Code (1934). 


3 Public Acts of 1943, Chapter 38 provided inter alia for the repeal of Sections 2027-2043, 
2198, and 2202 of the Code and a portion of Section 2, Chapter 2, Public Acts of Second Extra- 
ordinary Session of 1937. 


¢“An Act to prescribe certain qualifications for voters by providing for their permanent 
registration and for the removal of the requirements for payment of the poll tax as a prerequi- 
site to their voting in all general, special, primary, state, county and municipal elections; and 
providing for the administration of this Act and prescribing punishments for violation of the 
same ....” and to repeal various sections of the Code. 


5 Declaratory judgments are provided for by Chapter 29, Public Acts of 1923, sections 
8835-8847, Williams Tennessee Code. 


6 The chancellor (“Opinion of the Chancellor,” Brief for Defendants and Appellants, Biggs 
v. Beeler) overruled this contention on the authority of Pirtle v. Brown, 118 Fed. 2d 218, 139 
A. L. R. 557 (1941), cert. denied 314 U.S. 621. This case represented an unsuccessful attempt 
to challenge the poll tax as a prerequisite for voting in Tennessee congressional elections. The 
annotation in A. L. R. is useful. 


7 Art. II, sec. 28 provides in part: “All male citizens of this State over the age of twenty-one 
years, except such persons as may be exempted by law on account of age or other infirmity, 
shall be liable to a poll tax of not less than fifty cents nor more than one dollar per annum. 
Nor shall any county or corporation levy a poll tax exceeding the amount levied by the State.” 

Art. IV, sec. 1: “.... and there shall be no qualification attached to the right of suffrage, 
except that each voter shall give to the judges of election, where he offers to vote, satisfactory 
evidence that he has paid the poll taxes assessed against him for such preceding period as the 
Legislature shall prescribe, and at such time as may be prescribed by law, without which his 
vote cannot be received. And all male citizens of the State shall be subject to the payment of 
poll taxes. ....” 
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unconstitutional the repealing acts of the legislature of 1943. The supreme 
court confined its attention to the constitutionality of Chapter 37.° 

Although the Supreme Court of Tennessee is committed to a liberal in- 
terpretation of the Declaratory Judgments Law,’ there seems to be some 
question of the standing of the complainants to bring this suit under that 
act or to challenge the constitutionality of the poll tax repeal statutes.*° 
The court has held™ that “To authorize a taxpayer to maintain a suit un- 
der the Declaratory Judgments Law, to determine the constitutionality 
of a charter provision of a municipal government,” he must have a ‘real 
interest’ in the subject of the litigation, and this real interest is in no wise 
different from that which he must have to enjoin a proposed municipal 
action on the ground of illegality.** We see no ground for any distinction 
in the interest which would authorize the one suit from the interest which 
is necessary to the other.” The most plausible explanation for passing on 
the question is, perhaps, as Borchard has written: “State courts, when 
they think the public issue important, are disposed to find a taxpayer’s 
interest, however trifling, as adequate to sustain the justiciability of the 
action.” 

Aside from the Declaratory Judgments Law, the standing of the com- 
plainants to challenge the constitutionality of the statutes is less easy to 
explain. It is well settled that one not adversely affected by a statute cannot 
challenge its validity. Even after adopting the policy that in a taxpayer’s 
action the total amount involved for all taxpayers rather than the indi- 
vidual’s part is the amount at issue in the action’ it is rather difficult to 
understand how the possibility of increased taxation by some other statute 
that might have followed the repeal of the poll tax statutes would create a 


* Chapter 38 provided (sec. 26) that it was enacted in anticipation of the repeal of Section 
1082 of the Code, one of the sections repealed by Chapter 37. 


» “This Court is committed to a liberal interpretation of the Declaratory Judgments Act so 
as to make it of real service to the people and the profession.”” Hodges v. Hamblen County, 
152 Tenn. 395, 277 S. W. gor (1925). 


1° These matters were not discussed in the court’s opinion. 
! Perry v. City of Elizabethton, 160 Tenn. 102, 22 S. W. 2d 359 (1929). 
2 Most municipal charters in Tennessee are special or “private” acts of the legislature. 


13 See Reams v. Board of Mayor and Aldermen of McMinnville, 155 Tenn. 222, 291 S. W. 
1067 (1927), which held: “The taxpayer may maintain the suit to restrain action by the munici- 
pal authorities only when they are acting illegally, and when the effect of their illegal action 
will impose an additional burden of taxation.” 

*4 Edwin M. Borchard, Declaratory Judgments 36 (ad ed. 1941). 

*8 See Brown v. Trousdale, 138 U.S. 389 (1891). 
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burden upon taxpayers or otherwise deprive them of a constitutional 
right or privilege.” 

The court made an attempt to create the impression that the statute 
before it, Chapter 37, was solely a school revenue statute. This seems to be 
completely answered by Justice Neil, in his dissenting opinion. He stated 
that the legislature which repealed the poll tax had provided for the proper 
maintenance of both elementary and high schools by appropriating $10,- 
568,000 for school purposes. He also denounced, “with all deference to 
counsel,” the argument that the Tennessee constitution contemplated 
that poll taxes would be set aside as a “sacred fund” for school purposes. 
This was a “pure fiction” because “‘it is a well known fact that there has 
been no such fund in existence for more than fifty years.” 

Another question before the court was whether the provisions of Arti- 
cle II, Section 28, and Article IV, Section 1 were directory or mandatory’ 
and, if the latter, whether they were self-executing or non-self-executing. 
The court held that the provisions of both sections were mandatory, 
but non-self-executing.’® Thereupon the court posed the decisive problem: 
“When the legislature, in the execution of a trust conferred on it by the 
constitution, has, by appropriate legislation, executed that trust and put 
into operation and effect a constitutional mandate, may the legislature, 
at a subsequent session, revoke and nullify that which it had [sic] done?”’ 


(p. 146). Having been presented a problem without a direct precedent, 
the court turned to “principle and reason” for guidance. 

The court distinguished a mandatory non-self-executing provision from 
a directory or permissive provision on the basis of the legislature’s power 
to enact legislation.” The court at the same time expressed doubt as to 
the power of the legislature to repeal statutes resting upon directory pro- 
visions ;* but it had no uncertainty as to the inability of the legislature to 


*6 Cf. dissenting opinions by Chief Justice Green and Justice Neil in Biggs v. Beeler, supra, 
note 1 at pp. 148-150. 


17 See 11 Am. Jur. 686-688, 12 C. J. 740-741, 15 C. J. S. 120-24, 6 R. C. L. 55-57. 
*8 See 11 Am. Jur. 688-697, 12 C. J. 729-39, 16 C. J. S. 98-120, 6 R. C. L. 57-62. 
9 Biggs v. Beeler, supra, note 1 at 147. 


2° In terms of effect, this appears to be more a distinction than difference. ‘The legislature 
is left free to execute and act on . . . . [a directory provision], or not, at its pleasure, ... . but a 
mandatory non-self-executing constitutional provision delegates to the legislature the execu- 
tion of a power coupled with a command which, it is true, the legislature may disregard and 
the courts are without authority to enforce performance of by affirmative decree’”’ (p. 147). 

= The legislature “. . . . perhaps has the power to repeal and revoke its execution thereof 


[directory provisions] by such action as it may from time to time elect to take ... .” (italics 
supplied). 
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repeal statutes founded on mandatory non-self-executing provisions.” 
Characterizing such provisions as “ ‘dormant and quiescent until some 
statute brings them into life and operation,’” the court wrote: “....We 
have here a case where a constitutional mandate, if originally ‘dormant’ 
and ‘inoperative,’ has had vitality breathed into it, has been ‘rendered 
effective by supplemental legislation,’ is now a live, active, operative thing 
and to kill and destroy it requires affirmative action, which may be taken 
only by its creator through constitutional amendment, or convention, not 
by either the legislature or the courts. This constitutional mandate has 
been so ‘welded into intimate and permanent union’ (Webster) with the 
statute that the two have become one and indivisible, and the statute may 
not ‘now be divorced and destroyed. The necessary effect would be to 
nullify and defeat operation of the constitutional mandate also.’’** Ac- 
cordingly, the court held that Chapter 37 was unconstitutional and that, 
therefore, Chapter 38, by its own terms, became inoperative. 

The dissenting opinions agreed with the opinion of the court that the 
constitutional provisions*in question were mandatory non-self-executing. 
But both dissenting opinions held that the statutes under consideration 
were valid, although Justice Neil implied that this was true only because 
Article XI, Section 12 had in fact been complied with.** Chief Justice 
Green, who dissented, expressed his views succinctly: “Stripped of its 
eloquence and ethics, the substance of the majority opinion is that obe- 
dience to a mandate of the constitution by one legislature introduces into 
that instrument a warrant to this court to compel obedience to the man- 
date by a subsequent legislature. But the legislature cannot amend the 


22 “But when the constitutional command has been carried into execution, and incorporated 


into operative law, the courts, which may not say shall, have the authority and solemn obliga- 
tion to say shall not.” 


*3 The court indicated that the legislature could repeal the requirement that women pay 
poll taxes, but held that in the absence of an indication of intention for the instant act to apply 
to women it attempted to relieve all alike. 


24 “Tf... . the legislature finds sources of revenue for school purposes otherwise than from 
poll taxes, as it has done, I think it may repeal the [poll] tax without doing violence to the 
state constitution.” Art. XI, Section 12 provides in part: “. ... And the fund called the com- 
mon school fund, and all the lands and proceeds thereof, dividends, stocks and other property 
of every description whatever, heretofore by law appropriated by the General Assembly of this 
State for the use of common schools, and all such as shall hereafter be appropriated, shall re- 
main a perpetual fund, the principal of which shall never be diminished by Legislative ap- 
propriation; and the interest thereof shall be inviolably appropriated to the support and en- 
couragement of common schools throughout the State, and for the equal benefit of all the 
people thereof; and no law shall be made authorizing said fund, or any part thereof, to be di- 
verted to any other use than the support and encouragement of common schools. The State 
taxes derived hereafter from polls shall be appropriated to educational purposes, in such man- 
ner as the General Assembly shall, from time to time, direct by law 
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constitution nor can it bind future legislatures.’’** Justice Neil impliedly 
agreed with the chief justice that the doctrine of the separation of powers” 
made the court powerless to restrain the legislature from repealing the 
poll tax law. 

The opinion of the court is far from satisfactory. The rule on the power 
of a legislature to repeal acts of former legislatures has been stated: “As a 
general principle, one legislature is competent to repeal or modify an act of 
a former legislature, and one legislature cannot abridge the power of a 
succeeding legislature But this general principle has exceptions 
These exceptions depend entirely on constitutional limitations of the 
legislative powers.””*’ The cases cited by these authorities refer to con- 
tracts that statutes created. The term “constitutional limitations” sug- 
gests prohibitions that may exist in a particular constitution that refer to 
the legislative power. A mandatory non-self-executing provision would 
hardly fall within this classification. The writer has been unable to locate 
any other decision that purports to enlarge the restriction upon a legis- 
lature’s power to repeal its former act to include mandatory non-self-ex- 
ecuting provisions. Certainly the application of this innovation in policy 
is likely to result in numerous difficulties. 

The court’s decision applied only to the poll tax as a source of revenue. 
Most proponents of poll tax repeal are, however, primarily interested in 
the abolition of the poll tax as a qualification for voting. As a source of 
revenue the poll tax is of minor importance. 

It is perhaps idle to speculate on the Tennessee court’s reaction to a 
statute providing only for the repeal of statutory provisions for the pay- 
ment of a poll tax as a prerequisite for voting.** The constitutional pro- 
visions for the poll tax as a source of revenue and as a prerequisite for 
_ voting are in similar terms. The section of the constitution relating to 
revenue is buttressed with another constitutional provision that poll 


*5 Elsewhere in his opinion, Chief Justice Green by a reference to the provision that forbids 
the impairment of the obligation of a contract qualified this last clause. The first clause of the 
last-quoted sentence must, of course, be read in its proper context. 


26 Art. II, sec. 2 provides: “No person or persons belonging to one of these departments shall 
exercise any of the powers properly belonging to either of the others, except in the cases herein 
directed or permitted.” 


7 a5 R. C. L. 162. Cf. “The power of the legislature to repeal a statute is subject to, and 


only subject to, such limitations as are imposed by the constitution of the state and the United 
States.” 59 C. J. 890. 


** Had Chapter 38 not been dependent upon Chapter 37, the court, following the reasoning 
in the instant case, might well have held the elimination of the payment of the poll tax as a 
requirement for voting in primary and municipal elections to be constitutional. The act (sec. 
29) contains the usual severability clause. 
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taxes shall be used for educational purposes.”® A repeal statute of the poll 
tax as it relates to voting qualifications would have as a legislative prec- 
edent that for nineteen years immediately after the adoption of the Ten- 
nessee constitution, Tennessee had no such qualification for voting.” 

Two courses of action conceivably are open to the advocates of the 
abolition of the poll tax as a qualification for voting.* The Tennessee con- 
stitution might be amended in accordance with Article XI, Section 3. The 
possibility of success in this way seems most remote.* The more promis- 
ing possibility would be to repeal the statutory requirement of the pay- 
ment of the poll tax as a qualification for voting in primary and municipal 
elections. There appears to be no constitutional obstacle to this proce- 
dure. Although logically it might appear that different voters would 
participate in the primaries and general elections or at least a different 
majority would dominate each, in practice there would appear little like- 
lihood that party regularity would so deteriorate that an “independent” 
would defeat both party nominees in the general election. 

Further there is nothing to prevent the removal of the poll tax as a 
qualification for women to vote.*4 A gynarchy would hardly result if this 
were done. Might not the effect—whatever that might be—of complete 
poll tax abolition be attained by repealing its requirement as a prereq- 
uisite for voting in municipal elections and primaries and by women in 
all elections?* 


29 See, supra, note 24. 


3° Shortly after the adoption of the present (1870) constitution the legislature exercised its 
power under Art. IV, sec. 1, and by Chapter 10, Acts of the First Extraordinary Session, 1870, 
provided for the payment of a poll tax as a prerequisite to voting. This prerequisite was re- 
pealed by Chapter 124, Acts of 1871, and Chapter 1, Acts of 1873. It was not until 1890 that 
payment of a poll tax was again a qualification for voting. See Chapter 26, Acts of First Ex- 
traordinary Session, 1890; cf. Chapter 222, Acts of 1891. Throughout this period of nineteen 
years, however, the poll tax was used as a revenue measure. See Chapter 26, Acts of First 
Extraordinary Session, 1870. 

3" These are in addition to the reduction of the amount of the poll tax to fifty cents per an- 
num which, it is submitted, would be clearly constitutional, despite the eloquence of the court 
concerning the constitution and the statute being welded into a permanent union. 

32 See Combs, “An Unamended State Constitution: The Tennessee Constitution of 1870,” 
32 American Political Science Review 514-24 (1938). 


33 Ledgerwood v. Pitts, 122 Tenn. 570, 125 S.W. 1036 (1910). 
34 Biggs v. Beeler, supra, note 1 at 147-48. 


38 Since this comment was written, attention has been called to the opinion written by 
Chambliss, Justice, on a petition to rehear. But there is nothing in this opinion that requires a 
modification in this comment. 
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Union Rights and Union Duties. By Joel Seidman. New York: Harcourt, Brace & Co., 

1943. Pp. viii, 238. $2.50. 

The title of this book may suggest a moralistic venture somewhat in the nature of a 
latter-day decalogue for organized labor. Actually, it is far different from that, turn- 
ing out to be a rather brief but very objective and interesting treatment of the manifest 
sorespots with which modern management-union relations have heretofore been 
afflicted, and of suggested remedies. The author is obviously an ardent believer in 
labor unionism as an essential part of American economic, social, and political life, 
apparently regarding it as the only institution through which anything like justice 
may be achieved by the large majority of our working people. But he is most en- 
gaging in his frank and open criticism of the many abuses of unionism which have been 
perpetrated by some of its leaders. Indeed, his objective and honest discussion of out- 
standing examples of the ruthless and selfish disregard for the legitimate interests of the 
union rank and file, of employers and of the general public, displayed by many of these 
notorious leaders, puts the author in a strategic position to tear into some of the 
equally frightful excesses of employers and of public officials. 

The book is well documented, although it is irritating to one who is curious con- 
cerning sources to be called on constantly to turn to the appendix in the back of the 
book in order to consult the footnotes. Occasionally, certain parts of it give the im- 
pression of being a series of, not exactly anecdotes or parables, but of illustrative 
particles of American industrial and political life, gleaned from Senate investigation re- 
ports, judicial decisions, newspapers, and miscellaneous reports, official and other. 
This sort of thing is very easy to read, and it carries the additional advantage of in- 
fusing a running authenticity into the text—a refreshing contrast to the abstract 
accusations and indictments frequently met in this field. Furthermore, this technique 
is most instructive, since the author gets across what he wishes to establish without 
the risk of becoming dull. It is possible, of course, that the reviewer’s training as a 
lawyer under the case system may have a good deal to do with this favorable reaction. 
But perhaps, as a reader, he enjoys being invited in this way to make up his own mind 
about the subject matter with which the author is concerned. 

The author creates a nice balance in the book. He defines union rights and duties 
in terms of the correlative duties and rights of employers, adhering strictly to what he 
conceives to be mutually fair treatment of and regard for the interests of both sides. 
Nor does he neglect the interests of the public and of the union membership in general. 
After canvassing many of the regrettable excesses resorted to by either ignorant and 
misguided or vicious management representatives and union leaders and showing how 
such excesses bred distrust and further excesses, he emphasizes the futility of such 
conduct and urges a more temperate and responsible course for all concerned. He 
wisely believes that the infusion of real democracy into those unions which he concedes 
to be run on autocratic principles, coincident with a growing trust on the part of 
certain employers, will go far to cure the evils he deplores., He knows, however, that 

184 
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there are limits to what any employer can trust; but he believes that it is, in a way, a 
two-sided proposition and that much of the vice in unionism was made possible 
originally by the attitude of employers and of an employer-controlled government, 
which drove the unions to violence and placed a premium on militaristic organization 
and dictatorial leadership. He takes a hopeful view of the possibilities of this mutual 
trust program, pointing to the practical achievement in some industries, notably in the 
needle trades, of a mature and sophisticated unionism which operates in much the same 
way as reputable big business and which has come to command and enjoy the respect 
and co-operation of employers and of local government. 

At the end of a decade which many believe to have been dedicated by the govern- 
ment in power to organized labor, it may seem amusing to find the author saying: 
“Though many notable exceptions are to be found, labor believes that government 
officials, taken as a group, tend to accept the point of view of management rather than 
that of unions where labor disputes are concerned.” Yet it is far from amusing to read 
the instances which he has marshaled to illustrate his point. These instances chiefly 
concern municipal, county, and state officials who have betrayed their obligations 
impartially to administer the law; and they are given to show why organized labor as 
a whole has become distrustful of public officers. The author also attempts to reveal 
the reasons for the lack of faith which he claims the unions have in our judiciary, 
contending that most judges reflect in their official acts economic predilections in- 
sufficiently elastic to encompass most of the organizing and bargaining techniques as 
well as the aims of legitimate unionism. 

The author devotes the latter part of his book to a discussion of what can and what 
should be done about it all. An inordinately large part of this discussion is given to the 
question of whether or not unions should be forced to incorporate. This discussion, 
while interesting, somewhat overbalances the succeeding chapter concerning other 
proposals to increase union responsibility, such as regulation based on the assumption 
that unions are affected with a public interest and should be made to conduct their 
affairs on an open and above-board basis, so that all may know what they are up to. 
The author apparently suspects any attempts at regulation of this sort, at least before 
a particular union has completely organized the industry within which it operates, as 
not very subtle undertakings to insure disclosures of internal union affairs in order to 
facilitate the combatting of further organization. 

It is well to keep in mind that the author of this book has no doubts concerning the 
social desirability of unions, nationally affiliated or other. His book is not intended to 
go into this matter; and he confines himself to discussing the place in American in- 
dustrial and political society of labor unionism much as it exists today, freed from such 
discordant elements as the occasional hoodlums, racketeers, and dictators who have 
fastened on certain parts of it. One might be tempted to suggest that the author lost 
an opportunity to question or to defend the social utility of unions at all when judged 
from the perspective of one or another brand of economic theory. But in the book 
which the author started out to write such a discussion would appear to be out of place. 
His thesis is, rather, that responsible unionism has become a very real part of con- 
temporary American life and that, from here out, it is the job of the unions and of 
industry—indeed, of all society—to establish a definite and a respected place in that 
life for labor unions. 

The reviewer finished the book with the feeling that the author had, perhaps, 
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focused too much attention on the occurrences of the 1930’s. After all, much of what 
employers and employer controlled public officials did before the National Labor Re- 
lations Board was firmly established by the Supreme Court in 1937 has become a thing 
of the past. It is possible, of course, that the author is apprehensive about the future 
of labor relations during the post-war period. He may fear the recurrence of an 
organized anti-union movement at that time and may seek to warn his readers by 
recalling the unfortunate excesses and more unfortunate consequences which such 
a movement then precipitated. At any rate, the book is sufficiently contemporary 
to give its readers plenty to think about and to make them consider the author’s thesis 
seriously. 
Cuares O. Grecory* 


The Prevention of Repeated Crime. By John B. Waite. Chicago: Callaghan & Co.; 
Ann Arbor: University of Michigan Press, 1943. Pp. xi, 221. $3.00. 


In appraising our social structure few facts stand out so clearly beyond the possi- 
bility of contradiction or even of doubt, as that of our complete, egregious failure in 
our efforts to prevent, or even to minimize, repeated criminal conduct by those who 
have once offended. Over and over we are given unneeded demonstrations of the 
certainty with which offenders come back again and again, with only brief intervals of 
liberty barely long enough to provide time to get into a new scrape, usually very simi- 
lar to those of the past. Equally beyond dispute is the statement that such a state of 
affairs is the absolute opposite of what is desirable. Faced with these two facts the 
usual reaction of society has been to continue doing the same things as before, only 
more energetically so. Where severe punishment was imposed (though only a rare of- 
fender was convicted), even more severe penalties were set up (and in consequence even 
fewer were convicted). The conclusion drawn from failure was, and largely is, the need 
of relying with yet more fanatic zeal on the discredited means already being used. This, 
it was said, was the approach of the “realist,” while he was a mere “theorist” who 
believed that several centuries of constant failure were enough to show that something 
was definitely wrong and that it was high time to try something else—something that 
at the worst could hardly fail any more thoroughly. This sort of “theory” is the start- 
ing point for Mr. Waite’s book. It asks, what is wrong, and (in broadest outline only) 
what shall we do about it? 

Anyone who has read the same author’s The Criminal Law in Action will know how 
realistic his approach is and how fully all positions taken are backed by firsthand 
knowledge. These same characteristics are found in the present book and are what 
give it its authority. Turning now to a description of its contents, it opens with an 
analysis of why treatment (call it “punishment,” if preferred) is imposed on a wrong- 
doer. If vengeance is our purpose (and it still very often is), there is little more to be 
said. Vengeance looks only to the past. As a purpose of punishment it is utterly ster- 
ile, because, by its own admission, the future does not concern it. And so today, what- 
ever the reality may be, we are at least enough advanced in thinking to say that we 
punish to provide social protection. We look to the future and we seek to make that 
future more secure by taking protective measures today. This, we say, is why we 
punish. But here is where the problem becomes a double one. In part we hope, by the 
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punishment, to prevent not only the criminal but others also from engaging in such 
conduct, by the example of the suffering imposed on the offender—deterrence, in short. 
In part we hope by rehabilitation measures to make a better citizen out of the offender 
himself—reformation. The extent to which deterrence really deters will always be a 
matter of controversy. Mr. Waite believes that we greatly overestimate its effective- 
ness. Space limitations render it impossible to examine this point more closely. He 
also believes that a genuine reformatory method is not without deterring effect, and he 
accordingly proceeds to a discussion of our efforts toward offender-rehabilitation—the 
only constructive approach, in his opinion. He then demonstrates—unfortunately all 
too convincingly—that our present methods, instead of being rehabilitative, range in 
the main from mildly harmful to seriously character-destroying. He terminates his 
book with an analysis of the extent to which existing statutes permit the taking of 
measures directed toward character-improvement and the extent to which they are in 
fact used. Here too the record is a sorry one. A very long appendix cites the authori- 
ties, state by state, supporting the general assertions of the text. 

As Mr. Waite drives home point after point, there is no possible escaping their truth 
and logic. The more is the pity that they are so largely unrecognized. For every 
citizen who wishes to reach an intelligent, not merely an emotional, decision on how to 
cope with the repeater the book should be on the absolute “must” list. 


E. W. PutTKAMMER* 


Criminal Careers in Retrospect. By Sheldon and Eleanor Glueck. New York: Com- 
monwealth Fund, 1943. Pp. x, 380. $3.50. 


Of great importance to the advance of our criminal knowledge is the series of follow- 
up studies by the Gluecks of delinquents and criminals. This new volume carries the 
study of 500 criminal careers through a third five-year period after the expiration of 
their sentences to the Massachusetts Reformatory. More than go per cent of the 439 
survivors of the original group of 510 young criminals were reached through personal 
interviews with the men and close relatives, employers, social workers, and friends. 
Records of welfare and law enforcement agencies were consulted for confirmatory and 
additional information. 

The outstanding finding in this volume is evidence of some further improvement 
of the men during the third five-year period, but not nearly so much as in the second 
five-year period. Slight improvement is reported in their environmental circumstances, 
in their relations to their families, in use of leisure time, and in work habits despite 
their general worsened economic status due to the depression. In the third five-year 
period the proportion that committed new offenses is practically the same as in the 
second period, but the proportion of major offenses has decreased with an increase in 
minor offenses, such as arrests for drunkenness. 

The authors find significant pre-reformatory differences in family and personal 
backgrounds of non-reformed and reformed offenders in fifteen factors as follows: 
other members of family delinquent; parents economically dependent ; mothers worked 
outside home; families were clients of social agencies; homes broken by death, deser- 
tion, separation, or divorce of parents; parents incompatible; offenders mentally de- 
fective; offenders showed evidence of mental pathology; offenders truanted from 
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school; offenders were first delinquent under age fourteen; offenders left home under 
age fourteen; offenders were unskilled workers; offenders had poor work habits; 
offenders did not meet their economic responsibilities; offenders had no affectional ties 
to parents and siblings. 

The authors differentiate four general treatment types: those who succeeded dur- 
ing some, though not necessarily all, intramural and extramural treatment; those who 
failed during all intramural and extramural treatment; those who succeeded during 
intramural but failed during extramural treatment; those who failed during intra- 
mural but succeeded during extramural treatment. They then present pre-reformatory 
differences for treatment by straight probation, probation under suspended sentence, 
parole, correctional schools, reformatories, prisons, jails, and Army or Navy experi- 
ence. Out of this comparison of factors they find that age of first delinquency is “the 
only factor in respect to which all the treatment failures were consistently and uni- 
formly inferior to the successes. This finding would seem to suggest that inability to 
adapt to peno-correctional treatment is somehow related to a biologic difference be- 
tween successes and failures” (p. 212). Their assumption of biologic differences cer- 
tainly will not be accepted by all psychologists and sociologists, who will offer as an 
alternative explanation psycho-genic conditioning or early cultural conditioning. The 
latter factor as a determinant is fully documented by the life histories, The Jack Roller, 
The Natural History of a Criminal Career, and Brothers in Crime, published by Clif- 
ford R. Shaw. 

One of the most important contributions of the book is furnished by three chapters 
on predicting behavior which should be of great value, as the authors point out, in its 
experimental use by judges and parole authorities. Also of great value is the final 
chapter with its conclusion that “it is not primarily or fundamentally either the 
chance or the fear of punishment but rather the presence or absence of certain traits 
and characteristics in the constitution and early environment of the different offenders, 
which determine their respective responses to the different forms of treatment and 
determine also what such offenders will ultimately become and what will become of 
them.” This causal-correctional theory of criminal behavior leads to the proposal that 
the sentencing, correcting, and releasing functions be turned over to a specially quali- 
fied body, representing all relevant disciplines, as the most effective method of the 
treatment of the offender. 

E. W. Burcess* 


James Moore Wayne: Southern Unionist. By Alexander A. Lawrence. Chapel Hill: 
University of North Carolina Press, 1943. Pp. xiv, 250. $3.00. 


James Moore Wayne is usually remembered, if at all, as a member of the Supreme 
Court at the time of the Dred Scott decision. He is thought of as a southern slave- 
holder who was willing to strain justice in the interests of his section and its peculiar 
institution. Few know anything about his early life or what became of him when the 
Civil War began. Mr. Lawrence has supplied this information in a biography to which 
the words “sound,” “dignified,” and “well-written” may be justly applied. 

He reveals Wayne as a good-mannered gentleman from Savannah, Georgia, who 
won a place on the Supreme Court by political loyalty to Andrew Jackson. Wayne 
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had been a good party man in local politics and had early supported Jackson in his 
fight against the Bank. But the supreme test had come with the Force Bill, which 
was put forward to enable the President to crush the nullification movement in South 
Carolina. Wayne, although a southerner, had given this bill unqualified support, and 
Jackson was not the man to ignore such a manifestation of friendship. For this reason 
alone, a man who had made no great stir in local office and less in Congress was elevat- 
ed to the highest judicial body in the land. 

On the bench Wayne’s contribution was modest. In two fields his opinions were 
positive and consistent. He always held that the power granted the central govern- 
ment over foreign and domestic commerce was absolute and left no residuum to the 
States, and he was inclined to defend the rights of corporations against state inter- 
ference. He also won some approval for his knowledge of admiralty law but lacked the 
judicial craftsmanship in presenting opinions necessary for distinction. He was ever 
conscientious and hard-working but never brilliant or profound. He was plodding 
enough to consider his efforts in behalf of Myra Clark Gaines the most important of 
his career. 

Wayne always held that slavery was recognized and protected by the Constitution. 
He used white servants in Washington but kept his Georgia slaves. In the Dred Scott 
Case he was one of the judges who insisted that the abstract question of the citizenship 
of a free African negro was before the Court, and it was gossip, at the time, that he was 
the person who persuaded Chief Justice Taney that it was the Court’s duty to pass on 
the merits of the case in order to settle the slavery question once and for all. At any 
rate he stood with the majority and helped to create the impression that a pro-slavery 
interest had been back of it all. 

When Civil War came he kept his place on the Court and supported all the decisions 
which helped to forward the Union cause. His course was consistent enough to win 
northern approval and to enable him to escape any great amount of southern hatred. 
Yet his influence was slight. He had been away from the South too long to affect the 
course of events there and his part in the Dred Scott Case had weakened him in the 
North. He was, therefore, in the war period and afterward, viewed largely as a figure 
left over from an era now ended—a gentleman of the old school who could be respected 
but granted little of honor. 

It is refreshing to find an author who can say that such a man was neither “an origi- 
nal nor profound thinker”; who admits that his hero “does not belong in the foremost 
ranks of men of his time”; but who, on the other hand, can recognize the value of 
honesty, good manners, and fine living as exemplified by James Moore Wayne. 


Avery CRAVEN* 


Land Tenure in Process. By Leonard A. Salter, Jr., Research Bulletin 146, Agricultural 

Experiment Station of the University of Wisconsin, Madison. 1943. 

The subtitle of this monograph is “A Study of Farm Ownership and Tenancy in a 
Lafayette County (Wisconsin) Township.” It is well written, but the statistics seem 
slightly overclassified. The area covered is good farm land in the Corn Belt. Long 
ownership of land has been the rule, and about half the farms are now operated by 
tenants. Settlement occurred seventy to ninety years ago. Tenancy was not common 
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in the 1880's, but since that time it has gradually been extended through the opera- 
tion of factors that until recent years were considered perfectly normal. Owner-opera- 
tors have died from time to time, at different ages, and have left many or few children, 
male and female, or no children at all, with consequent varying effects upon the owner- 
ship and the operation of the properties involved; land has become dearer in money and 
work; there has been more selling, mortgaging, and renting in boom times, more rent- 
ing but less selling and mortgaging in hard times; foreclosure has been a minor factor 
in the increase of tenancy. It is probable that tenancy will continue to increase, and 
fewer farmers will achieve ownership, still fewer the enviable position of unencumbered 
ownership. But there appears to be no certain correlation between classes of owners 
and types of operation and the condition of the farm properties. 

Three subjects in which the author thinks practical studies and suggestions may be 
made are: (1) landlord and tenant relations; (2) mortgagor-mortgagee relations; and 
(3) succession. The author is most interested in the third subject and suggests, but not 
in detail, the possibility of financial and legal devices to assist the transfer of family 
land from father to son. It may be doubted whether the preconditions for the success 
of such devices exist in this country, because the persons concerned do not know or 
care much about the transmission of farms as such from one generation to the next 
over a long period of time. There is inequality of treatment when one son receives the 
old homestead, even if he has to pay to his brothers and sisters their shares of its sup- 
posed money value. Our egalitarian feeling about succession will be modified, if at all, 
only at an historical rate of speed and, we may suspect, by the pressure of hard circum- 
stance rather than by legislation. 

RosBert DILiER* 
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